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Executive Summary

Occupational licensure has grown completely out of control in the United States; its misuse and
overuse dampens job creation, innovation, productivity, and consumer choice. We refer to the
tendency to impose unjustifiable, arbitrary, and protectionist licensing requirements as “occupational
licensing run wild.” Our paper demonstrates the scope of the problem, explains the many costs that
excessive occupational licensure creates, and describes the emerging bipartisan consensus in favor of
reform and rollback of state-level licensing regimes.

In recent decades, the scope of occupational licensure has increased significantly. In the 1950s, just
one in twenty American workers needed government permission to do their jobs in the form of an
occupational license. Today, at least 25 percent of the American workforce is subject to occupational
licensing. Our paper begins by providing a brief history of occupational licensure and then explores
competing explanations for its continuing expansion: is the expansion explained better by a “public
interest/market failure” theory of benevolent regulators or by a “public choice” theory of self-
interested special interest groups that have captured policymakers? We find that the latter
explanation — public choice — better fits the facts.

The evidence in favor of the public choice account includes the wide variance in the occupations
that are licensed across states — as well as the wide variance of licensing requirements in different
states for the same occupations. If these laws benefited the public, we would expect something close
to a nationwide consensus on what occupations are licensed, as well as consistency in the particular
licensing requirements those occupations face. Instead, we see large interstate variation: even when
there is nearly universal consensus across the states that some particular occupation should be
licensed, the qualifications needed for licensure vary widely. The variance that is observed when only
a relatively small number of states impose any licensing requirements, but those requirements are
relatively onerous, seems even more difficult to square with a public interest explanation.

We next discuss what we call “licensing creep,” the tendency of those who work in regulated
occupations to capture the agencies overseeing them and then lobby for the expansion of the
agencies’ regulatory scope to include tangentially related occupations. This phenomenon continues
to expand the problem of excessive licensure and its attendant costs.

Indeed, a growing body of research suggests that excessive occupational licensure creates large costs
that are not publicly appreciated, such as higher consumer prices, restricted employment, and
dampened innovation. Notably, this research also suggests that the benefits that are promised by
defenders of extensive occupational licensing — such as improvements in quality of services, health,
and safety — are largely absent. We provide a brief summary of academic research in this area, as
well as anecdotal accounts of the human costs that excessive occupational licensure creates.

Because of the harm that occupational licensure run wild causes, there is growing bipartisan and
nonpartisan consensus for reform. Across the political and ideological spectrum, there is broad
recognition that the current licensing system is bad for the country. While libertarians and
conservatives have long criticized these laws for interfering in the market, liberals have become



more skeptical of these laws — particularly in the wake of research that state licensing regimes
disproportionally harm minorities, individuals with criminal records, military families, immigrants,
and lower-income Americans. Instead of seeing licensing as a way to protect consumers,
policymakers are learning that crowd-sourced technology gives consumers increasingly reliable
information about the quality of those whom they might hire.

Next, we turn briefly to a problem closely related to excessive occupational licensure: certificate of
need (“CON”) laws. These laws, a fixture in the medical and transportation fields, require
government approval before one may enter certain markets. And they often allow existing
businesses in those markets to object to and prevent new entrants. CON laws allegedly protect the
public. But in practice, they, like occupational licensing run wild, create unnecessary barriers to entry
while dampening innovation.

We close by offering several recommendations for reforming onerous occupational licensure. These
include changing policymakers’ attitudes through education and illustration, going after the low-
hanging fruit among existing regulations, and demonstrating the existence of effective alternatives to
full-blown occupational licensure.

Solving the problem of occupational licensing run wild is no easy task, but given the growing and
widespread recognition of the problems it presents, there is reason for optimism about reform.

I. A Brief History of Occupational Licensing in America

The impulse to regulate who may do what work is nothing new." Medieval guilds limited entry into
various occupations, while the 13th and 14th centuries saw elementary forms of medical licensing in
Germany, Naples, Sicily, and Spain.” American Colonies saddled bakers, ferry services, innkeepers,
lawyers, leather merchants, and peddlers with various forms of regulation,’ with full-blown
occupational licensing making its appearance around the latter half of the 19th century, especially in
the medical profession and allied fields.*

! See, e.g., JAMES W. ELY, JR., THE GUARDIAN OF EVERY OTHER RIGHT: A CONSTITUTIONAL HISTORY OF PROPERTY
RIGHTS 18-22 (3d ed. 2008); Paul J. Larkin, Jr., Public Choice Theory and Occupational Licensing, 39 HARV. J.L.
& PuB. PoL’Y 210-216 (2016); MORRIS M. KLEINER, LICENSING OCCUPATIONS: ENSURING QUALITY OR
RESTRICTING COMPETITION?, at xiii (2006); S. DAVID YOUNG, THE RULE OF EXPERTS: OCCUPATIONAL LICENSING
IN AMERICA 9-14 (1987); Lawrence M. Friedman, Freedom of Contract and Occupational Licensing 1890-1910: A
Legal and Social Study, 53 Calif. L. Rev. 487, 494 (1965); Simon Rottenberg, The Economics of Occupational
Licensing, in NAT’L BUREAU OF ECON. RES., ASPECTS OF LABOR ECONOMICS 4 (1962).

2 See YOUNG, supra note 1, at 9.

3 See, e.g., ELY, supra note 1, at 20-22; Friedman, supra note 1, at 494-96. There were, however, no guilds,
corporations, or exclusive professional associations.

4 See Thomas G. Moore, The Purpose of Licensing, 4 J.L. & ECoN. 93, 103 (1961). By 1935, twelve additional
occupations were licensed in more than half of the states (including lawyers, architects, barbers, beauticians,
chiropractors, civil engineers, embalmers, registered nurses, optometrists, osteopaths, real estate brokers and sale
personnel, surveyors, and veterinarians).



During that period, the Supreme Court confirmed the constitutionality of reasonable occupational
licensing requirements. In Dent v. West 1/irginia, the Court considered a state law requirement that, to
practice medicine, a physician must graduate from a reputable medical school and pass a qualifying
examination or prove that he had practiced medicine in the state for ten years.” The Court
acknowledged that, because every individual has a right to pursue a lawful occupation, the legislature
cannot arbitrarily prevent a person from working in the occupation of his choice.® Nevertheless, the
Court concluded that a state may adopt a physician licensing scheme as a means of protecting the
public health and safety.” Following its decision in Dent, the Supreme Court consistently upheld
other regulations of health-related vocations® and businesses,” as well as licensing requirements
imposed on a vatiety of other occupations as part of the state police power."

The latter half of the 20th century saw an explosion in the number of occupations subject to a

licensing requirement.'’ Sixty years ago, the American economy rested on manufactured goods, and

> Dent v. West Virginia, 129 U.S. 114, 114 (1889).

6 1d. at 121-24 (citations omitted).

"1d. at 122. “Few professions require more careful preparation by one who seeks to enter it than that of medicine. It
has to deal with all those subtle and mysterious influences upon which health and life depend, and requires not only
a knowledge of the properties of vegetable and mineral substances, but of the human body in all its complicated
parts, and their relation to each other, as well as their influence upon the mind. The physician must be able to detect
readily the presence of disease, and prescribe appropriate remedies for its removal. Every one may have occasion to
consult him, but comparatively few can judge of the qualifications of learning and skill which he possesses.”

8 See, e.g., Missouri ex rel. Hurwitz v. North, 271 U.S. 40, 43 (1926) (rejecting equal protection challenge to state
law regulating the practice of medicine); Webb v. United States, 249 U.S. 96, 99-100 (1919) (ruling the government
may prohibit a physician from prescribing morphine for an addict for maintenance purposes).

9 N.D. State Bd. of Pharmacy v. Snyder’s Drug Stores, Inc., 414 U.S. 156, 165-67 (1973) (upholding state law
requiring that a majority of stockholders in a corporation applying for a license to operate a pharmacy be practicing
pharmacists).

10 See, e.g., Kotch v. Board of River Port Pilots Commissioners, 330 U.S. 552, 563-64 (1947) (upholding a state law
river pilot apprenticeship requirement even though the law empowered licensed pilots to select only their relatives
for apprenticeships); Larkin, Occupational Licensing, supra note 1, at 279-80. The Supreme Court upheld
reasonable business or commercial regulations in the 19th century and later. See, e.g., Middleton v. Texas Power
& Light Co., 249 U.S. 152, 157-63 (1919) (upholding state workers’ compensation statute); id. at 160-61
(collecting cases to that effect); N.Y. Cent. R.R. Co. v. White, 243 U.S. 188, 208 (1917) (upholding a no-fault state
workers’ compensation law); Mondou v. N.Y., N.H. & H.R. Co., 223 U.S. 1, 50-51 (1912) (upholding
congressional repeal of the fellow-servant rule); St. Louis, Iron Mountain & S. Ry. Co. v. Taylor, 210 U.S. 281,
295-96 (1908) (upholding a railroad safety requirement); Jacobson v. Massachusetts, 197 U.S. 11 (1905)
(upholding over a due process challenge a state compulsory smallpox vaccination requirement); Booth v. Illinois,
184 U.S. 425, 428-32 (1902) (same, a state ban on futures contracts); Missouri Pac. Ry. Co. v. Humes, 115 U.S.
512, 523 (1885) (“The power of the State to impose fines and penalties for a violation of its statutory requirements
is coeval with government; and the mode in which they shall be enforced, whether at the suit of a private party, or
at the suit of the public, and what disposition shall be made of the amounts collected, are merely matters of
legislative discretion.”).

11 See, e.g., THE WHITE HOUSE, OCCUPATIONAL LICENSING: A FRAMEWORK FOR POLICYMAKERS 4 (2015)
(hereinafter WH OCCUPATIONAL LICENSING FRAMEWORK); DICK M. CARPENTER Il ET AL., INST. FOR JUST.,
LICENSE TO WORK: A NATIONAL STUDY OF BURDENS FROM OCCUPATIONAL LICENSING 10-11 (2012) (hereinafter
LICENSE TO WORK) (table listing 102 occupations requiring a license); id. at 36-136 (listing the states and the
District of Columbia and their licensing requirements); id. at 137-88 (listing each licensed occupation and the
states requiring licensure); MORRIS M. KLEINER, THE HAMILTON PROJECT, REFORMING OCCUPATIONAL
LICENSING POLICIES 24 (2015); ADAM B. SUMMERS, REASON FOUND., OCCUPATIONAL LICENSING: RANKING THE
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only 4-5 percent of the workforce was subject to a licensing requirement.'” But in today’s more
service-oriented economy the number of licensed positions has skyrocketed. Since 1950, the
percentage of the domestic workforce in positions subject to a licensing requirement has multiplied
500 percent and now stands at approximately 25 percent of the economy."

Among the occupations subject to a licensing requirement are the following:

e Animal breedets

e Auctioneers

e Ballroom dance instructors
e Barbers

e Bartenders

e (at groomers

e Cosmetologists

e [Elevator operators

e Florists

e Fortune tellers

e Hair braiders

e Home entertainment installers
e Interior designers

e Makeup artists

e Manicurists and pedicurists
e Motion picture projectionists
e Plumbers

e Sheep dealers

e Taxi drivers

e Tour or travel guides

e Upholsterers

e Whitewater rafting guides

As these examples illustrate, occupational licensing’s reach is vast. Indeed, it is now one of the
nation’s principal forms of economic regulation.

[I.  Occupational Licensing and Public Choice Theory

It is fair to ask why America, the self-styled “land of the free,” wound up regulating so many
vocations and dropping so precipitously in global rankings of economic freedom, falling well behind

STATES AND EXPLORING ALTERNATIVES (2007); Morris M. Kleiner & Alan B. Krueger, The Prevalence and
Effects of Occupational Licensing, 48 BRIT. J. INDUS. REL. 676, 676-77 (2010). Larkin, supra note 1 at 216-18.
12 Morris M. Kleiner, A License for Protection, 29 REGULATION 17, 17 (2006).
13 WH OCCUPATIONAL LICENSING FRAMEWORK at 6.


http://www.heritage.org/index/ranking

Canada, Great Britain, and even formerly Soviet Georgia.'* Are American workers less skillful,
conscientious, or responsible than their counterparts in other industrialized countries with lower
rates of vocational licensing? Has there been an explosion of subspecialties within already licensed
fields, with each new niche requiring a new and separate license? Or has there been a massive uptick
in the number of injuries committed by incompetent or fraudulent practitioners?

No, no, and no. On the contrary, it turns out that the explanation for the explosion of occupational
licensing schemes is more prosaic, more predictable, and less beneficial than the public might
expect.

As discussed below, some — perhaps many — occupational licensing schemes are not public-
spirited; instead, their sole function is to protect politically powerful incumbents from would-be
competitors. Other licensing schemes, by contrast, even if misguided and ineffective, are plausibly
motivated by a genuine desire to protect the public from unqualified or unscrupulous providers.
Among the more plausible public-welfare rationales for occupational licensing, at least before the
advent of the Internet and Smartphones, is what economists call “information asymmetry.”
Consumers may be at a particular disadvantage in sectors that feature numerous providers of widely
varying skills or quality, such as lawyers or taxi drivers, or when dealing with vocations where the
“consumer” typically does not get to choose the provider, as with emergency medical technicians
(EMTs).

The argument is that licensure can mitigate this lack of information and choice by ensuring that all
practitioners possess some minimum level of training, education, or experience. In theory, this sets a
floor below which no one may offer a potentially risky service and enables consumers to select from
approved providers without needing to investigate their credentials or qualifications.” Of course,
suppliers will still vary in their qualifications above the minimum legal floor since a licensing process
is not designed to eliminate suppliers with superior talents, only those with substandard skills. In
theory, however, no unlicensed provider may operate, and no licensed provider will endanger the

16

public due to inadequate skills.

142017 Index of Economic Freedom, HERITAGE FOUND., http://www.heritage.org/index/ranking (last visited July 6,
2017).

15 As Nobel laureate Kenneth Arrow explained, “[w]hen there is uncertainty, information or knowledge becomes a
commodity. Like other commodities, it has a cost of production and a cost of transmission. . . . The general
uncertainty about the prospects of medical treatment is socially handled by rigid entry requirements. These are
designed to reduce the uncertainty in the mind of the consumer as to the quality of product insofar as this is
possible.” Kenneth Arrow, Uncertainty and the Welfare Economics of Medical Care, 53 AM. ECON. REV. 941,
946, 966 (1963) (citation omitted); see also Hayne E. Leland, Quacks, Lemons, and Licensing: A Theory of
Minimum Quality Standards, 87 J. POL. ECON. 1328, 1329-30, 1342 (1979).

16 See, e.g., FED. TRADE COMM’N, THE COSTS AND BENEFITS OF OCCUPATIONAL LICENSING at 5 (1990); Kleiner,
supra note 1 at 7-9; George A. Akerlof, The Market for “Lemons”: Quality Uncertainty and the Market
Mechanism, 84 Q.J. ECON. 488, 500 (1970).


http://www.heritage.org/index/ranking

This public-spirited rationale for occupational licensing is known as the Public Interest or Market
Failure Theory,'” and as late as the 1970s it was widely perceived to be the primary motivator of
policymakers." Since then, however, this essentially benevolent view of economic regulation has lost
favor in the economic community." The reason is that the Public Interest Theory rests upon an
unrealistic understanding of the motivations and limitations of government actors and how public
policy actually gets made. There is no guarantee that elected or appointed officials are subject matter
experts or will select regulatory schemes that will correct market flaws, rather than satisfy the
demands of favored constituents. And because statutes are no less difficult to repeal than to pass,”
even blatantly anticompetitive, irrational, or otherwise non-public-spirited laws may stay on the
books indefinitely.”

Moreover, the Public Interest Theory mistakenly idealizes the motives of government officials by
assuming they reliably act in the public’s best intetests despite increasing evidence to the contrary.”
As Yale Law School Professor Peter Schuck has noted, Public Interest Theory stands as a “vacuous
and dangerously naive” account of public policymaking, both as to how public policy is adopted and
how it is implemented.” As he puts it, “rational self-interest (as the actor perceives it)

unquestionably drives most political behavior most of the time.”**

A notable feature of Public Interest Theory is that it fails to explain a rather curious fact: Private
firms often urge governments to adopt restrictive regulatory regimes, including occupational
licensing — conduct that is the exact gpposite of what Public Interest Theory predicts. Historian
Lawrence Friedman found that practice prevalent throughout American history, noting that “the

17 See, e.g., JAMES M. BUCHANAN, POLITICS WITHOUT ROMANCE: A SKETCH OF POSITIVE PUBLIC CHOICE THEORY
AND ITS NORMATIVE IMPLICATIONS, in THE THEORY OF PUBLIC CHOICE - Il, 11 (James M. Buchanan & Robert D.
Tollison eds., 1984); Gary S. Becker, A Theory of Competition Among Pressure Groups for Political Influence, 98
Q.J. ECoN. 371, 383 (1983).

18 See, e.g., STEVEN KELMAN, MAKING PUBLIC PoLIcY: A HOPEFUL VIEW OF AMERICAN GOVERNMENT (1987);
Moore, supra note 4, at 113-14.

19 perhaps, “lost favor” may be putting it mildly. See, e.g., Douglas Ginsberg, A New Economic Theory of
Regulation: Rent Extraction Rather Than Rent Creation, 97 MIcH. L. REv. 1771, 1771 (1999) (“Once upon a
time, people believed that the government regulated various industries in “‘the public interest.””).

20 In fact, statutes generally are more difficult to repeal than to pass. Once on the books, a law benefits one or more
interest groups that can and will mobilize their efforts to defend whatever benefit to which they are now legally
entitled. See MANCUR OLSON, THE LOGIC OF COLLECTIVE ACTION (1965).

2L For example, federal law makes it illegal to enter into a futures contract for onions — and only onions — for no
other reason than that several Michigan farmers were ripped off in an onion deal in the 1950s and got their then-
Congressman, future President Gerald Ford, to sponsor a bill outlawing futures contracts for onions. § 7 U.S.C.
13-1. See also Chicago Mercantile Exchange v. Tieken, 178 F. Supp. 779 (N.D. Ill. 1959) (rejecting constitutional
challenge to onions-only ban on futures contracts).

22 See ELY, supra note 1, at 124 (“[T]he Progressives proceeded on the questionable assumption that all social
legislation benefitted the public. Reformers rarely acknowledged that much economic legislation, although
couched in terms of general benefits, served selfish special interests.”).

23 PETER H. SCHUCK, WHY GOVERNMENT FAILS SO OFTEN: AND How IT CAN Do BETTER 132 (2015).

2d. at 133.



licensing urge flowed from the needs of the licensed occupations. The state did not impose ‘friendly’
licensing; rather, this licensing was actively sought by the regulated.””

Economist and Nobel laureate George Stigler was the first to explain why that odd scenario is so
widespread. He found a simple explanation for companies’ otherwise irrational conduct — namely,
incumbent businesses endorse licensing requirements because it protects them against competition.”
Professor Walter Gellhorn summarized that phenomenon as follows:

“The thrust of occupational licensing, like that of the guilds, is toward decreasing
competition by restricting access to the profession; toward a definition of occupational
prerogatives that will debar others from sharing in them; toward attaching legal
consequences to essentially private determinations of what are ethically or economically

permissible practices.””’

In short, licensing requirements enable incumbents to receive what economists label “economic
rents” — that is, supracompetitive profits made available by laws limiting rivalry. Any benefit that
the public receives is largely fortuitous and almost invariably outweighed by its costs.

Stigler was one of the first scholars to subject political behavior to economic analysis and offer a
rational economic explanation for irrational political behavior.” But others followed. In fact, the
process of applying microeconomics and game theory to politics gave rise to a new way of analyzing
the operation of the two, one known today as Public Choice Theory.” Public Choice Theory offered
a view of market regulation that was materially different from the one that underlies Public Interest
Theory. In particular, Public Choice Theory explains why regulated businesses, not consumers,
prefer and seek out licensing requirements. Heritage Foundation scholar and co-author Paul Larkin
has observed:

Public Choice Theory teaches that elected officials do not fundamentally change their
character and abandon the rational, self-interested nature they display as individual
participants in a free market when assuming public office. The person that is “an egoistic,
rational, utility maximizer” in the market also has that nature in the halls of government . . . .
Producers, consumers, and voters seek to maximize their own welfare; politicians, to attain
or remain in office; and bureaucrats, to expand their authority. The result is trade in a

% Friedman, supra note 1, at 503.

2 See George J. Stigler, The Theory of Economic Regulation, 2 BELL J. ECON. & MGMT. Scl. 3 (1971). Adam Smith
criticized guilds’ restrictions for limiting the supply of tradesmen and raising prices, but he did not draw the
connection to politics that Stigler did. See ADAM SMITH, IN INQUIRY INTO THE NATURE AND CAUSES OF THE
WEALTH OF NATIONS 118-29 (Edwin Cannan ed. 1937).

2 WALTER GELLHORN, INDIVIDUAL FREEDOM AND ECONOMIC RESTRAINTS 114 (1956).

28 See, e.g., KENNETH J. ARROW, SOCIAL CHOICE AND INDIVIDUAL VALUES (1951); DUNCAN BLACK, THE THEORY
OF COMMITTEES AND ELECTIONS (1958); ANTHONY DOWNS, AN ECONOMIC THEORY OF DEMOCRACY (1957);
WILLIAM RIKER, THE THEORY OF POLITICAL COALITIONS (1962).

2 See, €.9.S., JAMES M. BUCHANAN & GORDON TULLOCK, THE CALCULUS OF CONSENT: LOGICAL FOUNDATIONS OF
CONSTITUTIONAL DEMOCRACY (1962); DEMOCRACY AND PUBLIC CHOICE (Charles K. Rowley ed., 1987);
GORDON TULLOCK ET AL., GOVERNMENT FAILURE: A PRIMER ON PUBLIC CHOICE 27 (2002).



political market. Interest groups will trade political rents in the form of votes, campaign
contributions, paid speaking engagements, book purchases, and get-out-the-vote efforts in
return for the economic rents that cartel-creating or reinforcing regulations, such as
occupational licensing, can provide. Government officials are aware of interest groups’
motivations and use those groups to their own political advantage. Lobbyists and
associations setve as the brokers.”

Public Choice Theoty has become an accepted approach to the analysis of political behavior.”

Public Choice Theory recognizes that legislators have complementary strategies. “Rent creation” is
the adoption of competitive restrictions, such as occupational licenses, for the benefit of a few
incumbents. The licensing requirement generates economic rents for incumbents (supracompetitive
profits) and political rents for politicians (campaign contributions, book sales, voter-turnout efforts,
etc.). “Rent extraction” is the #hreat of new legislation that would reduce the rents incumbents
receive from an existing scheme.” Proposed legislation would lower a firm’s profits or increase its
costs by eliminating a benefit it presently enjoys (e.g., an occupational licensing requirement that
keeps out would-be competitors) or by imposing new regulatory burdens, such as environmental or
workplace regulations.

Notably, legislators need not actually get a bill enacted in order to gain political rents. The mere
threat to introduce a regulatory bill can often suffice. Known as “cash cows,” such bills have the
sole purpose of extracting political rents from interested parties” and can be used for rent extraction
over and over again throughout a legislator’s term in office.™

30 Larkin, supra note 1, at 228-29 (footnotes omitted); see also, e.g., Richard A. Posner, Theories of Economic
Regulation, 5 BELL J. ECON. & MGMT. Scl. 335, 337 (1974); Rottenberg, supra note 1, at 6, 18.

%1 See, e.g., ALBERT BRETON, THE ECONOMIC THEORY OF REPRESENTATIVE GOVERNMENT (2007); ROBERT
MCCORMICK & ROBERT TOLLISON, POLITICIANS, LEGISLATION, AND THE ECONOMY: AN INQUIRY INTO THE
INTEREST-GROUP THEORY OF GOVERNMENT (1981); GUIDO PINCIONE & FERNANDO R. TESON, RATIONAL CHOICE
AND DEMOCRATIC DELIBERATION: A THEORY OF DISCOURSE FAILURE (2006); Anne O. Krueger, The Political
Economy of the Rent-Seeking Society, 64 AM. ECON. REV. 291 (1974); Paul J. Larkin, Jr., Public Choice Theory
and Overcriminalization, 36 HARV. J.L. & PuB. PoL’y 715 (2013); Jonathan R. Macey, Federal Deference to
Local Regulators and the Economic Theory of Regulation: Toward a Public-Choice Explanation of Federalism,
76 VA. L. REV. 265 (1990); Jonathan R. Macey, Public Choice: The Theory of the Firm and the Theory of Market
Exchange, 74 CORNELL L. REv. 43 (1988); John O. McGinnis, The Original Constitution and Its Decline: A
Public Choice Perspective, 21 HARV. J.L. & PuB. PoL’Y 195 (1997); W. Kip Viscusi & Ted Gayer, Behavioral
Public Choice: The Behavioral Paradox of Government Policy, 39 HARV. J.L. & PuB. PoL’Y 973 (2015).

32 See, e.g., PETER SCHWEIZER, EXTORTION: HOW POLITICIANS EXTRACT YOUR MONEY, BUY VOTES, AND LINE
THEIR OWN POCKETS (2013); SUSAN ROSE-ACKERMAN, CORRUPTION AND GOVERNMENT: CAUSES,
CONSEQUENCES, AND REFORM 129 n.1 (1999); FRED MCCHESNEY, MONEY FOR NOTHING: POLITICIANS, RENT
EXTRACTION, AND POLITICAL EXTORTION 31 (1997); Fred S. McChesney, Purchasing Political Inaction: How
Regulators Use the Threat of Legal “Reform” to Extort Payoffs, 21 HARV. J.L. & PuB. PoL’y 211 (1997).

33 See, e.9., MCCHESNEY, MONEY FOR NOTHING supra note 32, at 30.

34 Larkin, supra note 1, at 230-31 (footnotes and internal punctuation omitted). “Temporary tax credits, for instance,
must be reauthorized or they will expire. Bills that threaten to take away a program, a benefit, or a perk may not
carry over from one session of the legislature to another; if so, a legislator must reintroduce the bill for it to be
considered in the next legislative term. Legislators therefore have the opportunity to introduce the same “cash
cow” each time that a new Congress is sworn in. Private parties would prefer a long-term deal to a shorter one
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The point is not that all economic legislation flows from the selfish desires of politicians and
influential constituents seeking to advance their own interests at the expense of would-be
competitors. Rather, the point is that these motivations are sufficiently powerful — and sufficiently
well-documented — that they should significantly inform our understanding of current occupational
licensing laws and the urgent need for reform.

[II.  Variations in Licensing Requirements Undercut Public-Welfare Claims

It is increasingly difficult to justify the patchwork blanket of occupational licensure that covers
America. While the intermittent and uneven nature of occupational regulation makes a precise
summary difficult, experts estimate that roughly 1,000 occupations require licensing in at least one
state.” And while policymakers in different states will have varying tolerance for risk, uncertainty,
and various human and financial costs when it comes to regulating vocations, the sheer magnitude
of the variance among states seems suspicious. Simply put, if the public benefits from occupational
licensing were obvious (and/or genuine) for any given vocation, we would expect to observe broad
consensus in legal and regulatory requirements across the states, both in terms of what occupations
are regulated and what credentials are required for licensure.

By contrast, if the impetus for licensing is driven by the desire of existing businesses to shut out
competitors, as the discussion of public choice theory in Part I above suggests, then we would
expect to observe inconsistent and varying schemes of vocational licensing across the states, both in
terms of which occupations are licensed and the credentialing requirements for the same vocations
across different states. Thus, if one industry group possessed significant political influence in one
state but not another, we could check to see whether that influence appeared to translate into
occupational-licensing policies congenial to those groups. Indeed, if licensure is significantly driven
by such special-interest dynamics, we could reasonably expect to observe a wide variation in the
education and experience requirements that are imposed in different states, since those requirements
would be driven by industry groups’ and policymakers’ political needs and desires, not the public
interest.

In fact, an examination of the licensing regimes across the 50 states shows notable inconsistency in
occupational licensing, both in terms of which jobs are regulated and the credentials required for
people doing the same job in different states — precisely what Public Choice Theory would predict.

because it allows them to engage in long-term investment strategies. But every representative must stand for
reelection every two years, with every senator running for reelection at six-year intervals. Some also retire or lose
their races. That turnover makes enforcement of long-term agreements politically impossible. Even if it were
possible to work out such a deal with an important member — such as the chairman of the House Ways and
Means Committee from a safe district — such agreements are not binding legally enforceable contracts. In other
words, rent-extraction contracts are extralegal, outside the judicial system governing most other contracts. No
statute and no deal lasts forever, and no ally and no opponent is ever permanent. For politicians, rent extraction is
a gift that keeps on giving. A politician may be able to bestow a privilege on a favored group only once, but he
can threaten to limit it or take it away over and over and over again.”

35 KLEINER, REFORMING OCCUPATIONAL LICENSING POLICIES supra note 11, at 8.
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The following sections consider these variations across states and vocations in four different
contexts: (1) vocations that are licensed in practically all states; (2) vocations that are licensed in a
significant number of states but not all; (3) vocations that are licensed by relatively few states; and (4)
the handful of “black swan” vocations that are licensed by just one or two states, such as florists in
Louisiana and “forest workers” in Connecticut. What we see in all four cases is a lack of coherent
rationale for which occupations are licensed and which ones are not, as well as remarkable
discrepancies between the risk or complexity of various occupations and the extent of the training
and education required for licensure. This tends to underscore the suggestion from Public Choice
Theory that occupational licensing laws are frequently more concerned with advancing private
interests than public ones.

A. Differing State Standards for Commonly Licensed Vocations

Obur first set of occupations consists of those that are licensed in every state, with only occasional
exceptions. These occupations cover the income spectrum, from high-income occupations to ones
that generate relatively low pay. Neatly every state licenses health-related occupations such as doctor,
nurse, pharmacist, and emergency medical technician, as well as lawyer, accountant, barber,
cosmetologist, truck driver, preschool teacher, pesticide applicator, funeral director, school bus
driver, and athletic trainer. Over 35 states license makeup artists, security guards, HVAC contractors,

and massage therapists.”

As noted in the Executive Summary, while states have licensed physicians, dentists, and lawyers for
more than a century, there has been an explosion in occupational licensing over the past 50 years as
incumbent firms and trade associations have discovered the competition-stifling benefits (from their
perspective) of government regulation and pushed hard for more of it.”’

As suggested above, it is telling that even when it comes to universally licensed occupations such as
barbers and cosmetologists, there is often a large variance among the states with respect to the
experience and training required for licensure. For example, in Maryland a barber needs 280 days of
experience or education to obtain a license.” In Idaho, however, a barber needs 630 days of
education or experience.” Is the hair of an Idahoan really more complex to cut than the hair of a
Marylander? And while we would certainly expect to see some variation across states, two-and-a-
quarter times as much training is a huge variation; it would be like some states requiring lawyers to
spend three years in law school (as all states currently do) with other states requiring seven years —

3 Throughout Part 111, information about the range of licensing across states taken from the Institute for Justice’s
LICENSE TO WORK, supra note 11, and the Reason Foundation’s OCCUPATIONAL LICENSING: RANKING THE
STATES AND EXPLORING ALTERNATIVES, supra note 11.

37 See, e.g., Dick M. Carpenter 11, Designing Cartels: How Industry Insiders Cut out Competition 9-10 (Inst. for
Just., 2007), http://ij.org/wp-content/uploads/2015/03/Interior-Design-Study.pdf (documenting American Society
of Interior Designers, state-by-state legislative strategy for imposing occupational-licensing requirements on
interior designers).

38 LICENSE TO WORK at 77.

39 1d. at 60.
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or nine years of medical school when the current standard is four. Seen through that lens, and
considering the additional expense and opportunity costs involved for aspiring barbers in Idaho, the
variation is astonishing. But it is not unusual — consider several other radical variations in
credentialing requirements for low- and moderate-income occupations:

e Ten states require four months or more of training for manicurists, while lowa requires nine
days and Alaska only three.*

e Oregon requires 367 days of education and experience for school bus drivers; New Jersey
requires 1,095 days.*

e One can become a licensed cosmetologist in New York or Massachusetts with just 233 days
of training and experience, whereas Iowa, Nebraska, and South Dakota require more than
double that — 490 days.*

e About two-thirds of the 39 states that license massage therapists require only four months of
training while others require twice that amount and Maryland neatly triple, with 11 months.*

Another notable instance of licensing variance is that of internal variance within states — that is,
what we see when we compare the requirements of one occupational license with another in the
same state. For example, lawyers in Michigan must have the national standard 1,200 hours of
classroom education, whereas Michigan barbers must complete 1,800 hours of coursework.” Or
consider New Jersey’s licensure of emergency medical technicians (EMTSs), which requires 28 days
of experience and education, with its far more stringent requirements for cosmetologist (280 days of
training and experience), barber (280 days), and locksmith (1,176 days).* Thus, for every day of
training that it takes to become an EMT in New Jersey, it takes 40 days of training to become a
locksmith. But it seems highly unlikely that the body of knowledge a locksmith must master to do
his job properly is 40 times greater than what an EMT must know — if anything, it seems the ratio
should be reversed. Of course, this does not tell us whether New Jersey’s training requirements are
too light for EMT' or too stringent for locksmiths; but it does strongly suggest a lack of consistency
and perhaps even rationality in that approach to occupational licensing.

B. Differing State Standards for Vocations Licensed in Some States, But Not All

Our second set of occupations is composed of those for which some states impose licensure
requirements, but many other states do not. Thus, for example, between 20 and 35 states license
occupations such as milk sampler, auctioneer, midwife, floor sander contractor, animal breeder,
taxidermist, school sports coach, optician, and travel guide. Nationally, there is no clear consensus

401d. at 29.

41 1d. at 96 (New Jersey), 111 (Oregon).

421d. at 146.

431d. at 167.

4 Jarrett Skorup, This Isn’t Working: How Michigan’s Licensing Laws Hurt Workers and Consumers 6 (Mackinac
Ctr., 2017), http://www.mackinac.org/archives/2017/s2017-02.pdf.

45 LICENSE TO WORK at 96.
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on requiring a license for these occupations, and little if any evidence that consumers in non-
licensing states face any greater risk from incompetent or unethical practitioners.

When we look at almost any given occupation in this second set of licensed occupations, we again
see notable variance when comparing the burdens of licensure created by state governments. Thus,
Florida charges auctioneers $1,000 for a license and requires 19 days of education or experience.*
Hawnaii, however, charges would-be auctioneers only $15 and has no education or experience
requirement.*’ The 19-day education and experience mandate is common in many of the states that
license auctioneers, although there are outliers like Kentucky and West Virginia (both of which have
730-day mandates)* and Tennessee (which has a 756-day mandate).*

As with commonly licensed vocations like EMTs and locksmiths in the preceding section, we again
see inexplicable variations in how onerous licensing requirements are for different vocations within
the state. Compare Tennessee’s 756-day requirement for auctioneers with the mere four days of
training and expetience for childcare workers.” Of course, running an auction is skilled work that
involves evaluating goods, working with buyers and sellers, and perfecting sometimes complex
financial transactions. But only five states require more than 45 days in education or experience to
be a licensed auctioneer, which suggests that Tennessee’s auctioneer requirements are unduly
onerous, both as compared to other jurisdictions and as compared to other vocations within the
state.

C. Vocations That Are Licensed by Relatively Few States

Obur third set of licensed occupations comprises those that are licensed in a relatively small number
of states. Again, the absence of any evidence that consumers are harmed in the vast majority of
states that do not license these vocations severely undermines any public-interest rationale and
strongly suggests that the goal of these licensing schemes is not to protect consumers from harm but
state-licensed workers from competition.

Occupations that are licensed in fewer than 20 states include sign language interpreter, chimney
sweep, parking valet, farrier, landscape worker, funeral attendant, travel agent, tree trimmer, title
examiner, and interior designer.

A report by the Institute for Justice notes that the lack of consistency among states in this category
of occupations is striking:

[I]rrationalities are particularly notable when few states license an occupation but do so
onerously. One clear example is interior design, the most difficult of the 102 occupations
[surveyed] to enter, yet licensed in only three states and D.C. Another is social service

4 1d. at 55.

471d. at 59.

4 1d. at 70 (Kentucky), 132 (West Virginia).
4 1d. at 120.

01d. at 120-21.
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assistants, the fourth most difficult occupation to enter. It requires nearly three-and-a-half
years of training but is only licensed in six states and D.C. Dietetic technicians must spend
800 days in education and training, making for the eighth most burdensome requirements,
but they are licensed in only three states. Home entertainment installers must have about
eight months of training on average, but only in three states. The seven states that license
tree trimmers require, on average, more than a year of training.”

Would-be tree trimmers in Maryland face an experience-and-education requirement of 1,095 days,
but they can work in any of the surrounding states with no license of any kind.” There appears to be
no evidence that trees are trimmed more competently in Maryland than in bordering states, nor any
empirical support for requiring Maryland tree trimmers to spend three years acquiring a license that
only six other states license at all.”

D. “Black Swan” Licensing of Vocations

The fourth and final set of occupations we consider are those licensed by only one or two states. If
we assume that legislators license occupations based on a demonstrable need, then it is difficult to
see why licensing of these occupations should occur. The demographics and economies of the 50
states and the District of Columbia are not so different that there is an objective need for licensing
of some vocations, but only in one particular area of the country. Nor is it plausible to suppose that
legislators in only one or two states have discovered some compelling reason to regulate these
vocations that continues to elude legislators in other states.

For example, Louisiana is the only state in the country that licenses florists. A person who takes two
flowers and puts them together in an aesthetically appealing way has created an “arrangement,”
which can be sold only by a state-licensed florist. The Institute for Justice challenged the law twice,
prompting the state to eliminate the hands-on portion of the licensing exam that helped ensure a
nearly 65-percent failure rate among applicants. (Louisiana still licenses florists, and applicants must
pass a written true-false exam that is far less onerous — and less subjective — than the defunct
practical exam.)

Other vocations licensed by just one state include “forest worker” (Connecticut), “conveyor
operator” (Connecticut again), and “fire sprinkler tester” (Michigan). Vocations licensed by just two
states include “psychiatric aide” (California and Missouri), “nursery worker” (Idaho and Nevada),
and “electrical helpers” who assist electricians (Minnesota and Maine).”* As with Louisiana florists,
any public harms from the activities of unlicensed nursery or forest workers, fire sprinkler testers, or
electrical helpers in other states have yet to be documented empirically.

11d. at 29.

52 1d. at 76 (Maryland), 50-51 (Delaware), 52-53 (District of Columbia), 128-29 (Virginia).
%3 1d. at 186.

> See id. at 137-88 (surveying specific vocations, including frequency of state licensing).
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The following table from License to Work helps illustrate the extent to which even relatively harmless

and mundane occupations are affected by occupational licensing, as well as the cost of those

regulatory burdens both in time and dollars.”

Occupations Ranked by Number and Average Burden of Licensed States Combined

X N".'mhﬂ of Average Average Education Average ferace Anetage
Rank Occupations Licensed Fees & Experience (Days) Ehanis Minimum Minimum

States Grade Level Age

[ Preschoal Teacher 49 5103 1,728 2 0 2
", Athletic Trainer 46 S443 1,460 1 0 3
3 Earth Driller 47 5177 104 I I 7
4 Cosmetologist 51 5142 372 2 8 13
5 Barber 50 5130 415 2 7 14
5 School Bus Driver 51 596 293 6 0 19
7 HVAC Contractor (G/C) 40 5250 891 I 0 6
B Skin Care Specialist 50 S120 149 2 9 14
9 Pest Control Applicator 51 550 191 2 0 9
10 Bus Driver (City/Transit) 51 592 86 5 0 19
I Truck Driver 51 583 65 a ¢} 18
12 Emergency Medical Technician 51 585 33 2 4 7
13 Vegetation Pesticide Handler 51 583 93 2 0 9
14 Manicurist 50 N a7 2 [ 0
15 Veterinary Technologist 37 5209 /10 2 I 5
] Mobile Home Installer 39 5337 245 1 0 6
7 Security Alarm Installer 34 5213 535 1 1 8
18 Massage Therapist 39 5181 139 1 5 14
19 Fire Alarm Installer 34 5230 486 1 1 5
20 Door Repair Contractor 35 5282 407 1 0 5
21 Midwife 29 S619 700 1 5 7
22 Makeup Artist 36 sne 138 2 9 14
23 Fisher 41 5403 0 0 0 2
24 Iron/Steel Contractor (G/C) 3 $329 459 1 0 5
25 Security Guard 37 589 38 0 1 16
26 Glazier Contractor (G/C) 30 5287 500 1 1] 4
27 Carpenter/Cabinet Contractor (G/C) 30 5286 450 1 0 4
28 Drywall Installation Contractor (G/C) 30 $284 426 1 0 4
29 Mason Contractor (G/C) 29 5287 491 1 0 4
i0 Pipelayer Contractor 29 5301 466 1 0 4
31 Auctioneer 23 5307 100 1 3 12
32 Sheet Metal Contractor (G/C) 28 5292 507 1 0 5

This brief survey of licensure across the nation suggests that the variance in licensure requirements

— both across states when the same occupation is compared, and within a given state when

different occupations are compared — is often so large as to be arbitrary and unjustifiable.

IV.  The Problem of Licensing Creep

As demonstrated in Part III, states vary wildly in their licensing requirements — both in terms of
what occupations are restricted and in how draconian licensing requirements may be for any given

profession. But there is another dimension to the problem of “occupational licensing run wild.” As

noted in Part II’s discussion of Public Choice Theory, established commercial interests tend to
support licensing regimes as a means of protecting against competition from new entrants into the

*°1d. at 16.
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market. Importantly, those same self-interested motives often prompt incumbent firms to lobby for

9556

the expansion of existing licensing regimes — a problem we refer to as “licensing creep.

The states often differ radically in how they define occupations subject to licensing requirements.
For example, a handful of states require licensing for landscapers; however, each state differs in
defining exactly what sort of work requires a landscaping license.”” Similar issues are presented
across the country in various industries — typically with an incumbent group seeking to exclude
competition from non-licensed newcomers (e.g., doctors seeking to restrict what services nurses may
offer patients, or urging restrictions on services pharmacists may offer).*

To illustrate the point, consider the ongoing battle in many states over whether someone providing
teeth-whitening services should be required to have a dental license. Interestingly, in those states that
allow non-licensed service providers to offer teeth-whitening services, consumers can buy over-the-
counter teeth-whitening agents, or they may have their teeth whitened by non-licensed service
providers, at a significantly lower cost than charged in a dentist’s office.”” But not surprisingly,
dentists overwhelmingly take the view that only dentists should be allowed to provide teeth-
whitening services. In North Carolina, the state dental board went so far as to send out cease-and-
desist letters threatening to initiate legal action against non-dentists offering teeth-whitening
services.” North Carolina’s dental board is comprised predominantly of practicing dentists who had

% See generally David A. Hyman & Shirley Svorny, If Professions Are Just ““Cartels by Another Name,”” What
Should We Do About It?, 163 U. PA. L. Rev. 101, 102-04 (2014) (explaining physicians, lawyers and many other
professions have sought to aggressively suppress competition through licensing regimes, and observing that
“[tIhere has also been dramatic ‘credentials creep’ in fields that already require a license to practice (e.g.,
advanced practice nursing, audiology, occupational therapy, and physical therapy) — a phenomenon that raises
entry costs as well as the prices ultimately charged to consumers.”).

57 Compare licensing requirements between California and Oregon. California only requires a landscaping license
for individuals or businesses performing certain defined work in “gardens and other areas ... designed to
aesthetically, architecturally, horticulturally, or functionally improve the grounds within or surrounding a structure
or a tract or plot of land.” See CAL. CODE REGS. tit. 16, §§ 7008, 7059,
http://www.cslb.ca.gov/About_Us/Library/Licensing_Classifications/C-27 - Landscaping.aspx (last visited May
1, 2017). But as broad as that language may sound, Oregon’s licensing regime is even broader because it requires
a license not only for persons performing defined landscaping work, but also for anyone wishing “to call
themselves a landscape construction professional or a landscape contracting business” or “anyone who wants to
perform [any] landscape work[.]” See OR. REV. STAT. § 671.520,
http://www.oregon.gov/L CB/pages/licensing.aspx#sectionO (last visited May 1, 2017). And of course, licensing
rules for landscapers “vary quite a bit” in other states as well. See Imagination, How to Start a Landscaping
Business, NAT’L FED’N OF INDEP. Bus. (Jan. 23, 2013), http://www.nfib.com/content/resources/start-a-
business/how-to-start-a-landscaping-business-61783/ (observing that in Colorado landscapers need a special
nursery license if they wish to sell plants to customers, and that New York and New Jersey both require
landscapers to obtain home improvement contractor’s licenses).

%8 This often results in political battles between licensed professions. For example, licensed pharmacists have
increasingly pushed legislators to allow them the prerogative to prescribe certain medication. See, e.g., Loren
Bonner, States give pharmacists more prescriptive authority, AM. PHARMACISTS ASS’N., (Jul. 14. 2015),
http://www.pharmacist.com/states-give-pharmacists-more-prescriptive-authority.

59 See Teeth Whitening Cost: How Much Does Teeth Whitening Cost?, COSTHELPER HEALTH,
http://health.costhelper.com/teeth-whitening.html (last visited May 1, 2017).

80 Carl Goldfarb, NC Dental Leaves State Boards With Little to Smile About, LAW360 (Mar. 11, 2015, 10:23 AM),
https://www.law360.com/articles/629645/nc-dental-leaves-state-boards-with-little-to-smile-about.
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a pecuniary interest in eliminating competition from non-licensed setvice providers.” It is common
for members of the regulated vocation to be disproportionately represented on the relevant licensing
board, and it is questionable whether their greater subject-matter knowledge outweighs the
substantial conflict of interest when licensees, in effect, regulate themselves and their colleagues.”

This is one form of what political theorists call “agency capture” — whereby regulated industries
effectively co-opt regulatory regimes by placing friends in important governmental roles.”’ But once
co-opted in this fashion, these licensing boards tend to act not necessarily in the public interest, but
in the (often anti-competitive) interest of the profession that they are supposed to regulate.*

Consider the example of California’s Structural Pest Control Board, and the story of Alan Merrifield
— owner and operator of Urban Wildlife Management, Inc. At the time he started his business he
had no idea that California law required a license for service providers using physical objects, like
spikes on windowsills or chimneys, to discourage birds and other animals from taking up residence
in buildings or homes.” He found out the hard way when the Pest Control Board tried shutting him
down for practicing pest control without a license, even though he used no poisons, traps, or other

techniques normally associated with pest control.

Perhaps the strangest aspect of California’s pest control licensing regime was in its random

% Metrifield was required to have a license to install spikes to ward off pigeons; however,

application.
no license would be required if those same spikes were installed to keep away seagulls.” Likewise,

Mertrifield could install screens to control squirtels, but not mice.”® The explanation for this uneven
approach is simple: licensed pest control agents cared a great deal about protecting their monopoly

with respect to lucrative pests like rats, mice, and pigeons, and very little about who dealt with other

61 Ultimately the Federal Trade Commission concluded that, in light of this fact, the N.C. Dental Board had actually
violated federal antitrust law, which prohibits anti-competitive conduct for the purpose of creating or maintaining
a monopoly. That case eventually went to the U.S. Supreme Court. In N.C. Dental Bd. v. F. T. C., 135 S.Ct. 1101
(2015), the Supreme Court ruled that state licensing boards — comprised of members of the regulated profession
— are only immune from antitrust liability if it may be said that the State is actively supervising the licensing
board’s regulatory conduct.

52 SUMMERS, supra note 11.

83 See generally Rachel E. Barkow, Explaining and Curbing Capture, 18 N.C. BANKING INST. 17, 17-18 (2013).

% See Einer Richard Elhauge, The Scope of Antitrust Process, 104 HARV. L. REV. 667, 696 (1991) (suggesting that it
is improper to assume that licensing authorities act in the public interest because they have a financial interest in
restricting competition, and therefore arguing that to remain immune from antitrust law their regulatory conduct
must be overseen by a “financially-disinterested and politically accountable actor...”).

% The California Professional and Business License Handbook is 300 pages. See Testimony to the U.S. House
Committee on Small Business Before the H. Comm. On Small Business, 113th Cong. 4-5 (2014) (statement of
Timothy Sandefur, Pacific Legal Foundation), http://smallbusiness.house.gov/uploadedfiles/3-26-

2014 sandefur_testimony.pdf.

% One California bureaucrat candidly admitted, some of these restrictions may seem “irrational,” at least “from the
lay person’s perspective[.]” Merrifield v. Lockyer, 547 F.3d 978, 990 (9th Cir. 2008).

57 1d. at 992.

88 1d.
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pests like bats, raccoons, and seagulls. Thus, the law was tailored to the economic interests of
licensees rather than any genuine public policy concerns.”

Represented by the Pacific Legal Foundation, Merrifield persuaded the Ninth Circuit that there are
limits on government’s ability to interfere with people’s livelihoods while catering to the demands of
interest groups like state-licensed pest controllers in California.” Nonetheless, Merrifield also serves
as a cautionary tale. Although the court ultimately ruled for Merrifield, the decision makes
abundantly clear that California might just as well impose severe pesticide-oriented licensing
requirements on non-pesticide service providers, so long as the restrictions are applied across the

board to all service providers without arbitrary exceptions.”

California isn’t the only jurisdiction with this sort of licensing creep. Just next door, the Arizona Pest
Control Commission threatened three professional landscapers with substantial fines for using over-
the-counter herbicides, such as Round-Up, to kill weeds.”? The Commission’s assertion that only
licensed pest controllers with 3,000 hours of state-mandated training and experience could apply
household herbicides for compensation — when homeowners use the same products without any
special training — was insupportable. Faced with a lawsuit, the Arizona legislature moved quickly to

create a statutory exemption.”

In 2004, the same Pest Control Commission threatened 17-year-old Christian Alf with fines for
charging $30 to find holes in people’s houses and cover them with wire mesh to keep out “roof rats”
in Tempe.”* The Commission had taken action after an article on the front page of the Arizona
Republic commended Christian on his entrepreneurial spirit and prompted more than 200 phone
calls from people eager to pay for his services.” Nothing in state law prohibited non-licensees from
stapling wire mesh over holes in people’s homes, and indeed a Commission-approved guide notes
that licensees “should take every opportunity to educate building owners as to the importance of
building maintenance and encourage them to seal holes and cracks in doors and windows and

8 “Indeed, the record highlights that the irrational singling out of three types of vertebrate pests from all other
vertebrate animals was designed to favor economically certain constituents at the expense of others similarly
situated, such as Merrifield.” Id. at 991.

01d. at 992.

L While holding that there was no rational basis for the regime’s patchwork approach, the court was clear in saying
that it was affirming the general power of a licensing board or commission to restrict unlicensed work. Id.

2 Arizona Weed Control, INST. FOR JUST. (Sept. 28, 2005), http://ij.org/case/arizona-weed-control/.

3 Following a lawsuit initiated by the Institute for Justice, the Arizona Legislature enacted legislation making clear
that gardeners and landscapers were exempt from any requirement to obtain a pest control license when using
herbicides. See S. B. 1221, 47" Leg., 2d Sess, (Ariz. 2006),
http://www.azleg.gov/legtext/471eg/2r/bills/sb1221h.pdf.

"4 Tim Keller, RATS!: Arizona Structural Pest Control Commission Puts “Rat” in BureaucRAT, INSTITUTE FOR
JusTICE (June 2004), http://ij.org/1l/june-2004-volume-13-number-3/rats/.

d.
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around pipes and wiring.”” But when Christian began making money doing precisely that, he was

accused of poaching on turf reserved exclusively for state-licensed pest controllers.

Ultimately, the Pest Control Commission backed down in the face of threatened litigation by the
Institute for Justice.”” But not everyone is fortunate enough to receive pro bono legal representation
in these sorts of cases, which means that when licensing boards take an aggressive position like this,
most individuals feel that they have little choice but to accede to their demands, no matter how
unreasonable.”

V. Costs and Benefits of Occupational Licensing
A. Economic Costs

A growing body of economic research indicates that stricter occupational licensing generates a
number of economic costs. The first, and most readily apparent, consists of increases in consumer
prices. In two widely cited examples — those of nurse practitioners and dental hygienists —

marginally more restrictive licensing raises consumer prices by around 3 to 16 percent.” The logic
behind this is straightforward: when entry into a profession is limited, the remaining incumbent
workers can charge a premium for their services.

The second type of cost consists of reduced access to employment. Some workers will manage to
pay the sizeable but needless cost in time and money of obtaining a license, but others will not. In
some cases, workers are categorically barred from receiving a license for reasons that do not
withstand scrutiny, as with applicants whose criminal record is irrelevant to the particular profession,
but nonetheless constitutes a bar to licensure.

Barriers to entry for workers tend to raise wages for those who successfully obtain a license (whether
by paying the upfront costs or being grandfathered into the profession) and lower wages for those
who are excluded. Estimates of the wage impact of licensing vary between about 5 and 15 percent,
depending on the dataset and the method used to render licensed and unlicensed workers

76 Press Release, John Kramer, INST. FOR JUST., Teenage Entrepreneur Wins Fight Against BureaucRATS: Christian
Alf allowed to go back to work rat-proofing roofs (Apr. 28, 2004), http://ij.org/press-release/arizona-pest-control-
latest-release/ (on file with author).

md.

78 See Damien M. Schiff & Luke A. Wake, Leveling the Playing Field in David v. Goliath: Remedies to Agency
Overreach, 17 TEX. REV. L. & PoL. 97, 109 (2012) (addressing the reality that ordinary individuals of modest
means are often forced to capitulate in the face of aggressive assertions of regulatory authority — notwithstanding
potentially valid legal objections).

S Morris M. Kleiner et al., Relaxing Occupational Licensing Requirements: Analyzing Wages and Prices for a
Medical Service, 59:2 J.L. & ECON. 261, 286 (May 2016); J. Nellia Liang & Jonathon D. Ogur, Restriction on
Dental Auxiliaries: An Economic Policy Analysis, FED. TRADE COMM’N: BUREAU OF ECON. STAFF REPORT (May
1987), available at https://babel.hathitrust.org/cgi/pt?id=mdp.39015020801117;view=1up;seq=3;size=125.
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comparable.” Estimates also differ by occupation, which is unsurprising given that the burden of
licensing restrictions varies greatly across occupations.®'

Importantly, the workers most harmed by licensure are likely not the same as those who manage to
obtain it. For example, tighter licensing restrictions for teachers appear to have reduced the number
of Hispanic teachers (incidentally, without raising quality of instruction).® Similatly, in states that
regulate interior design there is evidence that blacks, Hispanics, and older workers seeking to switch
careers later in life are disproportionately excluded from the field.* The same is true of African hair
braiding, where there appears to be a direct relationship between the amount of training required (if
any) and the number of providers working in the field.* Thus, workers who would have more
difficulty paying the opportunity cost of licensure are simply less likely to successfully navigate the
system, reducing their access to ladders of economic opportunity.

Reduced access to employment can take a number of different forms. One is a consequence of the
state-based licensure system, combined with a general lack of interstate reciprocity in licensure.
When individuals incur considerable costs in time and money to obtain licenses in a particular state,
they will be disinclined to duplicate their efforts, even when the market (and consumers) would be
better served by their practicing in multiple states. This is most obviously a problem when it comes
to interstate migration, which is demonstrably lower for licensed workers relative to comparable
workers with certificates and those without licenses.®

B. Impact on Innovation

As the Federal Trade Commission recently noted in a study of the “sharing” economy, “[ijn our
competitive economy, innovation is a major driver of long-term consumer welfare gains.”* But
what benefits consumers can threaten existing businesses that may seek to make up for their lack of
innovation through the exercise of raw political power. Giving incumbent firms the ability to saddle
would be competitors with onerous and often outdated licensing requirements presents a serious
threat to innovation across a wide array of vocations, including medicine, law, education, and

80 Ryan Nunn, Occupational Licensing and American Workers, THE HAMILTON PROJECT (June 21, 2016) available
at http://www.hamiltonproject.org/papers/occupational_licensing_and_the american_worker; WH
OCCUPATIONAL LICENSING FRAMEWORK.

81 LICENSE TO WORK.

82 Joshua D. Angrist & Jonathan Guryan, Does teacher testing raise teacher quality? Evidence from state
certification requirements, 27:5 ECON. OF EDUC. REV. 483 (Oct. 2008).

8 David E. Harrington & Jaret Treber, Designed to Exclude: How Interior Designer Insiders Use Government
Power to Exclude Minorities & Burden Consumers 8-9 (Inst. for Just., 2009),
https://www.ij.org/images/pdf folder/economic_liberty/designed-to-exclude.pdf.

8 Angela C. Erikson, Barriers to Braiding: How Job-Killing Laws Tangle Natural Hair Care in Needless Red Tape
21 (Inst. for Just., 2016), http://ij.ora/wp-content/uploads/2016/07/Barriers_To_Braiding-2.pdf.

8 Nunn, supra note 80.

8 U.S. FED. TRADE COMM’N, THE “SHARING” ECONOMY: ISSUES FACING PLATFORMS, PARTICIPANTS &
REGULATORS 1 (2016), https://www.ftc.gov/system/files/documents/reports/sharing-economy-issues-facing-
platforms-participants-regulators-federal-trade-commission-
staff/p151200_ftc staff report on_the sharing_economy.pdf.
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transportation.”” Of course, the failure of new products, setvices, or technologies to emerge due to
occupational overregulation is impossible to fully document or calculate. That said, both common
sense and abundant anecdotal evidence suggest that the effects of “occupational license run wild” on

innovation are substantial.

Consider two examples from the medical field. First is the ability to remotely diagnose and treat
patients, broadly referred to as “telemedicine.” Whether this means having the x-ray or MRI of a
late-night emergency-room patient interpreted immediately by a radiologist in another jurisdiction —
perhaps even on the other side of the world where it is the middle of the workday — or enabling a
rural patient to be “seen” by a doctor on video instead of driving hundreds of miles for an in-person
consultation, telemedicine promises to bring more services more quickly to more people at a lower
cost than the traditional in-person model. But not everyone has embraced this innovation, and
indeed, the Texas medical board amended its rules to require face-to-face consultation in a
transparent attempt to disrupt the business model of Teladoc, Inc.,” a company whose motto is
“[s]peak to a licensed doctor by web, phone, or mobile app in under 10 minutes.”® Teladoc has
challenged that rule change in court, and the case remains pending at the time of this writing.

A particularly poignant example of rigid licensing policies stifling innovation in the medical field is a
nonprofit called Remote Area Medical that puts on free medical clinics for low-income people,
especially in rural areas. Remote Area Medical (or “RAM”) has been featured in dozens of media

outlets, including The New York Times, CNN, and 60 Minutes.” Despite its extraordinary track record
providing desperately needed care to thousands of patients, RAM has experienced significant
difficulty staffing its free medical clinics because it depends on volunteer doctors, dentists, nurses,
and other health-care providers, many of whom reside outside the state where the clinic is being
held and are not licensed in that jurisdiction. Some states, including RAM’s home state of
Tennessee, have been quick to accommodate — including passing special legislation to exempt
RAM volunteers from applicable licensing requirements — while other states have not.

Law is another field in which hidebound resistance to innovation is both common and costly.
Among other things, lawyer-licensing laws help perpetuate the one-size-fits-all approach to legal
education that saddles aspiring lawyers with increasingly large student debts while leaving many
unequipped for the real-world practice of law. State-by-state licensing also makes it difficult for
lawyers to serve businesses and other clients with legal needs in different jurisdictions since most
lawyers are licensed in just one state. Meanwhile, ethics rules prohibit lawyers from practicing in
firms that are owned by non-lawyers, which does much to shield law firms from competition from,

87 professor Kleiner explains that “standardization through occupational licensing may also stifle innovation by not
allowing the introduction of new procedures or competitors because they do not accord with standard procedures
established by a licensing board.” Kleiner, supra note 11, at 16.

8 John Davidson, How a Lawsuit Could Impact the Future of Health Care in Texas, TEX. MONTHLY (Oct. 4, 2016),
http://www.texasmonthly.com/articles/the-future-of-telemedicine-in-texas/.

8 TELADOC, https://www.teladoc.com/ (last visited July 7, 2017).

% RAM In the News, REMOTE AREA MED. VOLUNTEER CORPS, https://ramusa.org/about/ram-in-the-news/ (last
visited July 6, 2017).
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for example, large accounting firms. And perhaps most importantly, the difficulty of defining just
what constitutes the “practice of law” has made it difficult for non-lawyer providers, such as Nolo,”
to determine with confidence precisely which services they may provide — such as do-it-yourself
wills and business incorporation kits — and which ones remain the exclusive (and often expensive)

purview of state-licensed lawyers.”

It is impossible to quantify the cost to society of new products that never come to market, better
services that consumers don’t get to enjoy, or the perpetuation of inefficient business models like
taxi cabs or telephone monopolies who owe their existence to misguided regulations. But, the cost

appears substantial.
C. Human Costs of Licensing

When considering the empirical costs and benefits of particular policies, it can be easy to lose sight
of the effect those policies have on the lives of actual people. Below is just a small sample of specific
instances in which excessive occupational licensing has negatively impacted workers, entrepreneurs,

and consumers.

Sandy Meadows versus the Louisiana Horticulture Commission

As noted above, Louisiana is the only state in the country that licenses florists. And while that may
seem comical at first, preventing people whose only vocational skill is creating attractive flower
designs from using that ability to support themselves is no laughing matter. Sandy Meadows found
that out when agents of the Louisiana Horticulture Commission stopped by the Albertson’s grocery
store where she was running the floral department without a license and warned management that
unless they hired a state-licensed florist, the store would be fined and prohibited from selling any
more floral arrangements. The store only needed one florist and had no choice but to let Sandy go.

It’s not that she didn’t know about the florist licensing or couldn’t be bothered to get a license. On
the contrary, Sandy took the licensing exam five times but flunked it every time. Was it because she
was just a bad florist who had no business in the trade? Hardly. Instead, the problem was the state’s
licensing exam, the practical portion of which required applicants to create four floral arrangements
in four hours that would then be judged by a panel of working florists brought in by the state to
judge the work of would-be competitors. These private-sector judges were hard on applicants, and
the exam had a pass rate of less than 40 percent in the ten years preceding a legal challenge to the
law in 2003.

The state defended the law both as a means to protect consumers from substandard floral
arrangements and also as a public-safety measure protecting florists and customers alike from the

%1 NoLo, http://www.nolo.com/ (last visited July 6, 2017).

92 See generally A License to Grow: Ending State, Local, and Some Federal Barriers to Innovation and Growth in
Key Sectors of the U.S. Economy 2-4 (Kauffman Task Force on Entrepreneurial Growth, 2012),
http://www.kauffman.org/what-we-do/research/2012/02/a-license-to-grow-ending-state-local-and-some-federal-
barriers-to-innovation-and-growth-in-key-sectors-of-the-us-economy.
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alleged physical dangers of unlicensed floristry. Despite the fact that both concerns are meritless —
there has of course been no rash of flower-related injuries for subpar flower arranging in the 49
states that do not license florists — a federal judge upheld Louisiana’s florist licensing law.

As for Sandy Meadows, Louisiana’s florist licensing law is a moot point. Shortly after losing her job
managing Albertson’s floral department at the behest of the Louisiana Horticulture Commission,
Sandy died alone, unemployed, and in poverty.”

Flytenow versus the Federal Aviation Administration

Innovative technologies that connect service providers directly to consumers are changing the way
people live, work, and travel. From Uber and Lyft in the transportation industry to Airbnb in the
hospitality industry, people are using the power of technology to connect with one another and trade
goods and services in a way that has historically been neither feasible nor cost-effective. In the
process, consumers are getting access to desired services at lower costs and pioneering businesses
and service providers are reaching markets they would not otherwise. But at the same time,
government regulators are applying licensing requirements to shut down some of these new,

innovative businesses.

Flytenow, Inc. — a ride-sharing service for the skies — is one of these innovative businesses. Its
business model is based on a common and long-standing practice among private pilots — sharing
expenses with their passengers to make flights on small aircraft more accessible and cost-effective.
Expense-sharing for the cost of flights has been common since the eatliest days of aviation, and it
has been expressly approved by the FAA. Specifically, under long-standing FAA rules, private pilots
and passengers may each pay an equal share of gasoline costs, fees, and other expenses so long as
they are traveling to the same location for independent purposes. Pilots would traditionally find
passengers by calling or e-mailing friends, relying on word of mouth, or posting flight information
on airport bulletin boards.

However, the FAA told Flytenow and its members that private pilots and passengers cannot share
expenses if they communicate with one another using the Internet. According to the FAA, sharing
expenses by posting a note on an airport bulletin board is permissible, but sharing expenses by
posting travel plans on the Internet is not. If private pilots flying four-passenger Cessnas do the
latter, they must have the same licensing credentials as pilots of commercial jetliners.

Flytenow pursued a court challenge to the FAA’s crackdown on flight-sharing arranged via the
Internet instead of physical bulletin boards. The D.C. Circuit rejected that challenge, and the
Supreme Court recently declined to hear the case.

9 Louisiana Florists (first challenge), INST. FOR JUST., http:/ij.org/case/meadows-v-odom/ (last visited June 27,
2017). See also Meadows v. Odom, 198 Fed. Appx. 438 (5th Cir. 2006); Meadows v. Odom, 360 F. Supp. 2d 811
(M.D. La. 2005); Meadows v. Odom, 356 F. Supp. 2d 639 (M.D. La. 2005). See also CLARK M. NEILY IlI, TERMS
OF ENGAGEMENT: HOW OUR COURTS SHOULD ENFORCE THE CONSTITUTION’S PROMISE OF LIMITED GOVERNMENT
1-3 (2013).
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Just as many jurisdictions have sought to do with Uber, Lyft, and other innovative surface
transportation options, the FAA has deprived travelers throughout the country of a unique,
convenient, and inexpensive travel option by adopting an arbitrary and incongruent licensing
scheme.”

Lauren Boice versus the Arizona Board of Cosmetology

Lauren Boice is a cancer survivor who, while undergoing chemotherapy treatment, was unable to
leave her house for many basic activities, including cosmetology services. Fortunately, Lauren won
her battle with cancer and, like all successful entrepreneurs, saw a demand in the market. So, she
opened Angels on Earth. Lauren’s business was to dispatch licensed cosmetologists to customers
who were homebound because of immobilizing illnesses.

Even though Lauren did not cut anyone’s hair or do anyone’s makeup, the Arizona Board of
Cosmetology told Lauren that she needed a salon license to operate her business. While the Board
might have an interest in clean and safe salons, this regulation made no sense because Lauren did
not operate a salon — she merely dispatched service providers who were already licensed by the
state. In other words, the government’s restriction — requiring Lauren to get a salon license — did
not match the government’s purported interest in clean salons because Lauren did not operate a
salon.

Fortunately for Lauren, the Board eventually backed down — but only after Lauren waged a 16-
month court battle against it with pro bono legal representation by the Goldwater Institute.”

[oba Niang versus the Missouri Board of Cosmetology and Barber Examiners

Natural hair braiding is a beauty practice popular among many African, African-American, and
immigrant communities in the United States. Braiding is a very safe practice because braiders do not
cut hair or use any dangerous chemicals, dyes, or coloring agents. Yet, in fourteen states braiders
cannot legally work unless they become licensed cosmetologists. Missouri is one such state. It
requires braiders to take at least 1,500 hours of prescribed training in a licensed cosmetology school
and to pass both a written and a practical exam. Cosmetology schools do not teach natural hair
braiding, and the licensing examinations do not test it. Missouri thus requires braiders to get a

% Flytenow, Inc. v. FAA, 808 F.3d 882 (D.C. Cir. 2015), cert. denied 137 S. Ct. 618 (2017). See also Jon Riches,
Flytenow v. FAA, GOLDWATER INSTITUTE (Jan. 6, 2015),
http://www.goldwaterinstitute.org/en/work/topics/constitutional-rights/free-speech/case/flytenow-v-faa/ (last
visited June 27, 2017); Stephanie Francis Ward, Flight-sharing company Flytenow’s appeal rejected by Supreme
Court, ABA JOURNAL (Jan. 9, 2017),
http://www.abajournal.com/news/article/flytenow_grounded_by us_supreme_court; Press Release, THE
GOLDWATER INSTITUTE, Appeals Court Rules FAA Can Shut Down Flight-Sharing Websites (Dec. 18, 2015),
http://goldwaterinstitute.org/en/work/topics/constitutional-rights/free-speech/appeals-court-rules-faa-can-shut-
down-flight-shari/.

% Individual’s Right to Earn a Living Prevails, ARIZONA DAILY INDEPENDENT (Apr. 25, 2013),
https://arizonadailyindependent.com/2013/04/25/individual-right-to-earn-a-living-prevails/. Christina Sandefur,
Boice v. Aune, GOLDWATER INSTITUTE (Dec. 13, 2011),
http://goldwaterinstitute.org/en/work/topics/constitutional-rights/free-speech/case/boice-v-aune/#1.
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cosmetology license by taking 1,500 hours of instruction — which can cost tens of thousands of
dollars — #one of which actually teaches how to braid hair.

For Joba Niang, a highly skilled natural hair braider in St. Louis, Missouti’s licensing scheme poses a
threat to her business and livelihood. Originally from Senegal, she emigrated from France in 1998 to
pursue the American Dream. Growing up, she had learned to braid hair for her family and friends.
Upon arriving in St. Louis, she realized that she could use her braiding skills to help support her
growing family. For the past 16 years, Joba has successfully operated her own business, providing
critical financial stability for her family.

But Missouri’s Cosmetology Board’s enforcement of cosmetology regulations against natural hair
braiders has caused Joba to live in constant fear that the Cosmetology Board will shut her business
down. She could not afford to spend 1,500 hours and tens of thousands of dollars to comply with
Missouri’s cosmetology training requirements, particularly when that training is irrelevant to natural
hair braiding.

Along with another natural hair braider, Tameka Stigers, Niang joined with the Institute for Justice
to file a lawsuit in federal court arguing that Missouri’s cosmetology laws, as applied to hair braiders,
are arbitrary and irrational restrictions that violate their right to earn an honest living under the Due
Process, Equal Protection and Privileges or Immunities Clauses of the Constitution. After a loss at
the trial court, their case is pending on appeal.

Meanwhile, reform efforts at the state legislature have hit a dead end. Although legislation that
would have removed natural hair braiding from cosmetology licensing cleared the House, it never
received a vote in the Senate. Dan Alban, the Institute for Justice’s lead attorney on Niang’s and

(113

Stigers’ legal case, was told by sources in the state Capitol that ““money talks in Jefferson City’ and
that bills were less likely to be approved if they didn’t have paid lobbyists going office to office to

advocate for the bill.””

Christina Collins versus the Georgia Dental Board

In 2011, Christina Collins had a successful teeth whitening business in Savannah, Georgia. At her
retail location, she sold over-the-counter whitening products and instructed her customers on how
to apply those products to their own teeth in a clean, comfortable setting. But as her business grew,
it attracted attention from the Georgia Dental Board, which accused her of engaging in the unlawful
practice of dentistry. The Board told her to shut down her business or face thousands of dollars in
fines and years in jail. As a result, Christina closed her business.

Christina was selling the same products that are perfectly legal to purchase in stores and online, and
that people use every day at home. Just as people apply those products to their own teeth at home,

% Missouri Hair Braiding, INST. FOR JUST., http://ij.org/case/missouri-hair-braiding/; Krissy Lane, Missouri
lawmakers fail to pass hair braiding proposal; lawsuits pending, STLPUBLICRADIO.ORG (May 17, 2017),
http://news.stlpublicradio.org/post/missouri-lawmakers-fail-pass-hair-braiding-proposal-lawsuits-

pending#stream/0.
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they did the same at Christina’s business; Christina’s standard practice, as is typically the case with
teeth whitening businesses, was to require that customers apply the products to their teeth. Thus, the
only difference between a customer applying teeth-whitening products at home and at Christina’s
business was the setting in which that application occurred. But it is only the latter that the Georgia
Dental Board treats as the unlawful practice of dentistry under the state’s Dental Practice Act.

In 2014, Christina sued the dental board in federal court, alleging that applying the Dental Practice
Act to teeth whiteners like hers was unconstitutional because it drew an irrational distinction
between customers whitening their teeth at her business and whitening their teeth at home. She
alleged that instead of trying to promote public health and safety, the Dental Board was attempting
to insulate dentists from competition from teeth whitening business, which charge much less —
often 25 per cent less — than what a dentist would charge.

Teeth whitening is a significant source of revenue for dentists. Across the country, dentists push for
laws and regulations that shut down their lower-cost teeth-whitening competitors. According to a
2014 report by the Institute for Justice, since 2005, 14 states have changed their laws or regulations
to exclude all but licensed dentists, hygienists, or dental assistants from offering teeth-whitening
services. And, at least 25 state dental boards have ordered teeth-whitening businesses to shut down.

In Georgia, Christina lost her lawsuit, and her business remains shuttered. Dentists in Georgia have
successfully secured government protection of a major revenue source that was threatened by
competition.”

D. Lack of Demonstrable Benefits

Occupational licensing stakeholders generally agree — at least in principle — that serious threats to
public health and safety are the justification for licensing. Of course, substantial disagreement exists
over what constitutes a serious threat to public health and safety, whether the regulatory instrument
of licensing is required to address potential threats, and how burdensome licensing requirements
must be to ensure health and safety.

Evidence on these considerations will necessarily be somewhat limited. For instance, researchers will
typically be unable to evaluate the relative performance of licensing and some hypothetical
regulatory intervention, but will be forced to compare actually existing rules that exist across states
and time. In particular, when data exists for only a limited range of policy variations, drawing firm
conclusions is difficult or impossible.

Take physician licensure, which is now universal throughout the states. It is likely not possible to
estimate its contemporary public health and safety benefits, as there is no opportunity to observe
comparable places without physician licensure. To the extent that the details of physician licensure

% Collins v. Battle, 2015 U.S. Dist. LEXIS 177163 (N.D. Ga. 2015); Angela C. Erickson, White Out, INST. FOR
JusT. (Apr. 2013), http://ij.org/report/white-out/ (last visited June 27, 2017); Georgia Teeth Whitening, INST. FOR
JusT., http://ij.org/case/georgia-teeth-whitening/.
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vary across time and states, it may be possible to measure the impacts of changes in those details,
but this is not informative about the benefits of licensure overall.

From a research perspective, however, it is a strong advantage that licensure in many occupations
has been so irregularly implemented across the states. These differences in licensure status facilitate
study of the effects of the institution, generating more information than would be available if
licensing were a national policy. As documented in Part III above, even for universally licensed
occupations, some of the details of implementation are quite important and variation in those details
has facilitated valuable research.

What rigorous, systematic evidence do we have on the public health and safety impacts of licensing?
A handful of studies have examined these effects, along with quality impacts (i.e., evaluating whether
licensed practitioners provide higher-quality services), in occupations ranging from teaching to
dentistry. In general, these studies have found no evidence of licensure benefits to service quality, let
alone health and safety.

For example, Angrist and Guryan (2007) observed no improvement in teacher quality from more
testrictive testing requirements imposed as part of teacher licensure.” They did, however, estimate
increases in wages associated with the more stringent licensure, as would be expected if the stricter
rules amounted to a higher barrier to entry. In addition, the number of Hispanic teachers was

substantially reduced. In a very different setting, Kleiner and Kudrle (2000) found that stricter dental
licensure had no impact on the quality of dental services provided. As with teacher licensure,
however, it did raise practitioner wages; additionally, the authors observed increases in the prices
faced by patients. ”’

One area of particular importance is that of scope of practice for medical professionals. States vary
in how freely non-physicians and non-dentists are legally permitted to operate; for example, some
states allow nurse practitioners to work autonomously and some require them to work under the

"of the literature that compares patient outcomes for

supervision of a physician. One review
physicians and nurse practitioners found that results were at least as favorable for nurse
practitioners, suggesting that incremental loosening of scope of practice restrictions would not cause

deterioration in public health.

The Institute for Justice conducted a study of the possible benefits of licensing tour guides, which a
number of U.S. tourist destinations do, including New York City, New Otleans, and Charleston,
South Carolina. Washington, D.C., also licensed tour guides until 2014, when the law was struck
down in federal court,"” thus creating the opportunity for an empirical “before and after”” analysis.

% Angrist & Guryan, supra note 82.
9 Morris M. Kleiner & Robert T. Kudrle, Does Regulation Affect Economic Outcomes? The Case of Dentistry, 43 J.
L. & ECON. 547, 575 (Oct. 2000).
100 Julie Stanik-Hutt, et al., The Quality and Effectiveness of Care Provided by Nurse Practitioners, 9:8 J. FOR
NURSE PRAC. 492 (Sept. 2013).
101 Edwards v. Dist. of Columbia, 755 F.3d 996 (D.C. Cir. 2014).
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The study concluded that Washington, D.C.’s licensing regime did nothing to improve the quality of
tour guides and served only to raise barriers to entry into the D.C. tour-guide market.'”

An Obama White House report on occupational licensure contains additional detail on the relevant

studies, only a small number of which find any quality impacts, and none of which imply serious,
tud 1 I ber of which find 1 ts, and f which impl

credible risks to public health and safety from less restrictive occupational licensure.'”

Importantly for purposes of this paper, which seeks to challenge not the practice of occupational
licensing itself but rather the overzealous mindset we call “occupational licensing run wild,” the
available evidence does not support abandoning occupational licensing wholesale, including even the
de-licensing of physicians. This is emphasized by a recent study that examined licensing of midwives
in the first half of the 20th century. The studies previously mentioned considered incremental policy
differences that feature in contemporary discussions of the appropriate degree of licensing. By

contrast, Anderson et al. (2016) found that the introduction of medical licensing — in this case, that

of midwives — was associated with significant improvements in public health.!™

As the study of licensing progresses, researchers will learn more about the quality and safety effects
of licensing rules, permitting an even more informed policy discussion. Developing new sources of
administrative data on health and other outcomes, combined with a detailed accounting of changes
in state licensure restrictions over time, will be critical to achieving this progress.

VI.  Bipartisan Recognition That Occupational Licensing Has Become a Problem

Historically, libertarians and conservatives have been much more concerned than others by the
excesses and inadequacies of occupational licensure. Viewed from one perspective this is
unsurprising — licensing is one aspect of an overall regulatory regime that right-leaning individuals
are likely to view with distrust. To the extent that markets are prevented from making the optimal
use of available talent, workers will be both poorer and less free.

But seen from another perspective, it is surprising that left-leaning policymakers and organizations
have not been more interested in issues surrounding occupational licensure. Economic theory, as
well as a growing body of evidence, suggests that much of the burden of inappropriate licensure falls
upon low-income workers and consumers, people with criminal records, and military families.
Indeed, some of the clearest empirical findings in the literature have concerned the benefits to high-

102 Angela C. Erikson, Putting Licensing to the Test: How Licenses for Tour Guides Fail Consumers — and Guides,
INST. FOR JusT. 17, http://ij.org/wp-content/uploads/2016/10/Putting-Licensing-to-the-Test-3.pdf (last visited
June 27, 2017).

103 See generally WH OCCUPATIONAL LICENSING FRAMEWORK.

104 D, Mark Anderson et al., The Effect of Occupational Licensing on Consumer Welfare: Early Midwifery Laws and
Maternal Mortality 2 (Nat’l Bureau of Econ. Research, Working Paper No. 22456),
http://www.nber.org/papers/w22456.pdf.
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earning professionals (e.g., dentists'” and physicians'”) from restrictive licensing rules that impose

costs on lower-earning professionals (e.g., dental hygienists and nurse practitioners). Careful, state-

107

by-state studies of licensing rules by the Institute for Justice,"” the Reason Foundation,'” and others

have documented substantial and widely varying burdens even for low-income occupations.

In part because of research like this, people from across the political and ideological spectrum are
becoming aware of the costs of excessive and inappropriate occupational licensing. Furthermore, as
a result of technological developments, it is no longer a given that occupational licensure is the best
way to solve the problem of information asymmetry.

A. Recent Cross-Ideological Engagement

The Obama White House took an approach to licensing reform that surprised many observers.
Along with the Treasury Department and Labor Department, it produced a July 2015 report on the
issue that struck a critical tone, calling for wide-ranging reforms.'” These included the systematic
application of cost-benefit analysis, consideration of less-intrusive regulatory instruments like
certification and registration, increased use of public representatives on licensing boards, and
enhanced interstate reciprocity, among other suggestions. Following on the report, the White House
conducted outreach to state regulators and legislators that aimed at achieving these objectives.
Former Chairman of the Council of Economic Advisers Jason Furman was particularly vocal about

the tendency for licensing rules to reflect so-called rent-seeking by licensed workers.'"

This work followed on an earlier report, co-authored by the Obama Treasury and Defense
Departments, that examined the challenges licensing often poses for military families. Subsequent
outreach conducted by the Joining Forces Initiative was successful in lowering licensing barriers for

military veterans whose relevant experience is often ignored by licensing boards, as well as for
military spouses who must go through a costly and time-consuming process of re-licensing after
each interstate move.'"

105 Morris M. Kleiner & Kyoung Won Park, Battles Among Licensed Occupations: Analyzing Government
Regulations on Labor Market Outcomes for Dentists and Hygienists 2 (Nat’l Bureau of Econ. Research Working
Paper No. 16560).

106 Kleiner, Relaxing Occupational Licensing Requirements: Analyzing Wages and Prices for a Medical Service,
supra note 79.

107 See generally LICENSE TO WORK.

108 See generally SUMMERS, supra note 11.

109 WH OCCUPATIONAL LICENSING FRAMEWORK.

110 press Release, Office of the Press Sec’y, White House, FACT SHEET: New Steps to Reduce Unnecessary
Occupation Licenses that are Limiting Worker Mobility and Reducing Wages (June 17, 2016),
https://obamawhitehouse.archives.gov/the-press-office/2016/06/17/fact-sheet-new-steps-reduce-unnecessary-
occupation-licenses-are-limiting; Jason Furman, Chairman, Council of Economic Advisors, Occupational
Licensing and Economic Rents, Opening Remarks before The Brookings Institution (Nov. 2, 2015), available at
https://obamawhitehouse.archives.gov/sites/default/files/page/files/20151102_occupational_licensing_and_econo
mic_rents.pdf.

111 U.S. DEP’T OF THE TREASURY & U.S. DEP’T OF DEF., SUPPORTING OUR MILITARY FAMILIES: BEST PRACTICES
FOR STREAMLINING OCCUPATIONAL LICENSING ACROSS STATE LINES (2012),

30


http://www.nber.org/papers/w16560
http://www.journals.uchicago.edu/doi/10.1086/688093
http://ij.org/report/license-to-work/
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=2&cad=rja&uact=8&ved=0ahUKEwjj9_zaxb3TAhWkrVQKHVYfAosQFggpMAE&url=http%3A%2F%2Freason.org%2Ffiles%2F762c8fe96431b6fa5e27ca64eaa1818b.pdf&usg=AFQjCNGYcCvwpFsIZZrYrdJf_skwZVSRbg&sig2=qwqn
https://www.whitehouse.gov/sites/default/files/docs/licensing_report_final_nonembargo.pdf
https://www.whitehouse.gov/the-press-office/2016/06/17/fact-sheet-new-steps-reduce-unnecessary-occupation-licenses-are-limiting
https://www.whitehouse.gov/sites/default/files/page/files/20151102_occupational_licensing_and_economic_rents.pdf
http://download.militaryonesource.mil/12038/MOS/Reports/Occupational-Licensing-and-Military-Spouses-Report.pdf
https://www.whitehouse.gov/joiningforces/military-spouses-back-to-work
https://obamawhitehouse.archives.gov/the-press-office/2016/06/17/fact-sheet-new-steps-reduce-unnecessary-occupation-licenses-are-limiting
https://obamawhitehouse.archives.gov/the-press-office/2016/06/17/fact-sheet-new-steps-reduce-unnecessary-occupation-licenses-are-limiting
https://obamawhitehouse.archives.gov/sites/default/files/page/files/20151102_occupational_licensing_and_economic_rents.pdf
https://obamawhitehouse.archives.gov/sites/default/files/page/files/20151102_occupational_licensing_and_economic_rents.pdf

The Obama Administration was not the only participant in this broader discussion that included
those on the left and center of the ideological spectrum. The Hamilton Project, an economic policy
group within the Brookings Institution, published a January 2015 policy proposal by Professor
Morris Kleiner that has been widely cited in recent years. In the proposal, Kleiner called for some of
the same changes advocated for in the White House report, including more emphasis on less-
intrusive regulations and enhanced reciprocity.'” Recent empirical research does much to establish
the groundwork for reform.

Importantly for the long-run project of understanding the impact of licensing, and in large part due

to the work of Kleiner and other researchers, the federal government’s Current Population Survey

now includes questions about licenses and certificates.'”” Early findings from the survey suggest

substantial licensing costs.!™*

Notably, the licensing reform discussion has also benefited from the criminal justice reform
movement. In 2016, the left-leaning National Employment Law Project produced a report that
provided detailed information regarding state licensing policies as they pertained to people with
ctiminal records.'"” Many states were shown to be permitting irrelevant and unnecessary blanket
exclusion of people with records from the licensing system. With so many modern jobs now
requiring licensure, these exclusions constitute a serious impediment to successful labor market re-

entry.

Along with policy organizations, many activists, scholars, and pundits have also engaged in the larger
licensing debate. Many are libertarians or conservatives, like Brink Lindsey of the Cato Institute,
who made licensing reform one of the main points of his agenda for enhancing economic growth."
A number of scholars at the Goldwater Institute,'"” Mercatus Center,'"® and Institute for Justice'”

have written on the topic as well. But while libertarians and conservatives have certainly been

http://archive.defense.gov/home/pdf/Occupational _Licensing_and_Military Spouses Report VFINAL.PDF;
Gene Sperling, States Step Up to Help Military Spouses Get Back to Work,
https://obamawhitehouse.archives.gov/joiningforces/military-spouses-back-to-work.

112 KLEINER, REFORMING OCCUPATIONAL LICENSING POLICIES, supra note 11.

113 U.S. DEPARTMENT OF LABOR: BUREAU OF LABOR STATISTICS, LABOR FORCE STATISTICS FROM THE CURRENT
POPULATION SURVEY (2016), available at https://www.bls.gov/cps/certifications-and-licenses.htm.

114 Nunn, supra note 80.

115 Michelle Natividad Rodriquez & Beth Avery, Unlicensed & Untapped: Removing Barriers to State Occupational
Licenses for People with Records, NATIONAL EMPLOYMENT LAW PROJECT (Apr. 2016),
http://nelp.org/content/uploads/Unlicensed-Untapped-Removing-Barriers-State-Occupational-Licenses.pdf.

116 See, e.g., Brink Lindsey, Low-Hanging Fruit Guarded by Dragons: Reforming Regressive Regulation to Boost
U.S. Economic Growth, THE CATO INSTITUTE (June 22, 2015), https://www.cato.org/publications/white-
paper/low-hanging-fruit-guarded-dragons-reforming-regressive-requlation-boost-us.

117 See, e.g., Stephen Slivinski, Bootstraps Tangled in Red Tape, THE GOLDWATER INST. (Feb. 23, 2015),
http://www.goldwaterinstitute.org/en/work/topics/free-enterprise/entrepreneurship/bootstraps-tangled-in-red-
tape/.

118 See, e.g., Archive of Mercatus Scholar Commentary on Occupational Licensing, GEORGE MASON UNIVERSITY:
MERCATUS CENTER (July 29, 2015), https://www.mercatus.org/expert_commentary/mercatus-barriers-entry-and-
occupational-licensing.

119 See, e.g., LICENSE TO WORK.
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prominent in this discussion, progressives have not been absent. Matthew Yglesias = and Ezra

Klein' of Vox.com, and Dean Baker'?* of the Center for Economic and Policy Research have all
written about some of the negative effects of misguided licensure requirements. Alan Krueger,'” a
former Chairman of the Council of Economic Advisers in the Obama Administration, has
advocated for a more rational occupational licensing policy.

Policymakers have not been far behind. To take a few recent examples, Arizona’s Governor Doug
Ducey and Senators Mike Iee and Ben Sasse have introduced legislation that would rein in excessive

occupational licensing requirements.'** Numerous state legislators of both parties have pursued
different strategies for reform, and many such efforts are ongoing."” And the Federal Trade

126

Commission recently created an Economic Liberty Task Force ™ that will focus significantly on

occupational overregulation, bringing additional publicity to the issue and, where appropriate,
potential federal oversight as well.

B. Technology Tackles Information Asymmetry

Most proponents of occupational licensing point to information asymmetry as its primary economic
justification. Information asymmetry is the principle that two parties engaging in a transaction do
not always have the same information on the quality of the good or service being transacted. The
classic example of this is the “lemon”: a used car that appears fine at the time of purchase, but turns
out to be defective. For services, an analogous example would be a general contractor installing a
deck for your house that looks nice, but collapses in the first storm.

To a degree, this viewpoint was correct for many years. With traditionally little access to objective,
third-party data on the true quality of the good or service they were consuming, consumers could

120 Matthew Yglesias, Obama’s war on excessive occupational licensing highlights his increasingly unfashionable
brand of liberalism, VOX.com (June 20, 2016), https://www.vox.com/2016/6/20/11963748/obama-
occupational-licensing.

121 Ezra Klein, The occupational licensing racket #wonkbook, THE WASHINGTON POST (June 13, 2012),
https://www.washingtonpost.com/blogs/ezra-klein/post/the-occupational-licensing-racket-
wonkbook/2012/06/13/gJQAd59dZV _blog.html?utm_term=.cbech3f4cc92.

122 Dean Baker, Working Paper: The Upward Redistribution of Income: Are Rents the Story?, CENTER FOR
EcoNoMIC AND PoLIcY RESEARCH (Dec. 2015), http://cepr.net/documents/working-paper-upward-distribution-
income-rents.pdf.

123 Morris M. Kleiner & Alan B. Krueger, Analyzing the Extent and Influence of Occupational Licensing on the
Labor Market, 31:1 J. OF LABOR ECON. 173 (2013).

124 press Release, Mike Lee, Senator for Utah, Sens. Lee, Sasse Introduce Alternatives to Licensing that Lower
Obstacles to Work (ALLOW) Act (July 12, 2016), https://www.lee.senate.gov/public/index.cfm/2016/7/sens-lee-
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125 John Moorlach & Larry Salzman, Sometimes there ought not be a law, OCREGISTER.COM (Apr. 22, 2017),
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often be taken advantage of in a way that could harm not just themselves, but also those around
them (think of the downstairs neighbor in the hypothetical deck example mentioned above). This
was particularly true for services consumed on an irregular basis, such as locksmith services. In other
words, services like these were less likely to have the benefit of a recommendation for a provider
from someone in their personal network, particularly when compared to other, typically more
frequently consumed services, like house cleaning.

But today, the internet has effectively addressed this information deficit. Now, there are numerous
websites and online services that have collected a plethora of reliable data from previous customers
about providers in the local services industry. The most immediate impact that this innovation has
had is to help quickly weed out low-quality providers. By constantly gathering data on consumer
experiences, these websites can alert other potential consumers about unqualified or untrustworthy
providers in almost real time. Think of how quickly a customer having a poor experience with a
massage therapist could warn other potential clients of the therapist by posting a simple message on
a social media channel like Facebook. Similarly, consumers could avoid service providers lacking any
positive reviews online. By lowering the cost of disseminating and then incorporating this
information, technology companies can effectively warn consumers as to potential “lemons” in a
more meaningful way than far more slow-moving licensing review boards.

Digital marketplaces operating in industries traditionally requiring occupational licensing also go a
step beyond the state to protect consumers. That is, not only do they provide information that can
warn consumers of potentially unfit or untrustworthy service providers, but they also often provide
direct downside protection. For example, consumers using Thumbtack to hire a plumber are
protected by the company’s guarantee, which will compensate consumers for property damage up to
$1 million."” Likewise, Google Home Setvices offers a guarantee on some of the providers using
their site that will offer consumers their money back if the project is not done to their satisfaction.'*
Multiple other marketplaces do the same. This type of downside risk mitigation for consumers is not

provided by states, regardless of a provider’s occupational licensing status.

New technologies can also outperform government sanctions of service provider quality by telling
consumers more than just that a given provider meets a minimum legal floor of qualifications. While
licenses are a simple binary indication that the provider has met the state-specified legal
requirements for the occupation, websites that gather data from prior customers and about the
provider’s previously completed projects can help consumers distinguish high-quality providers from
low-quality ones. For example, you can now find dozens of reviews for your local hair salon on Yelp
that will reveal far more about the competency of the stylists working there and their fit for your

127 Marco Zappacosta, Announcing the New $1 Million Thumbtack Guarantee, THUMBTACK.COM (Aug. 9, 2016),
https://www.thumbtack.com/blog/announcing-new-1-million-thumbtack-guarantee/.

128 Matt Southern, Google Introduces the “Google Guarantee™ for Home Service Ads,
SEARCHENGINEJOURNAL.COM (Nov. 22, 2016), https://www.searchenginejournal.com/google-introduces-google-
guarantee-home-service-ads/179267/.
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needs than a document certifying that they have completed a certain number of hours of supervised
training.

Imagine choosing a hair stylist for yourself: would you prefer someone with dozens of 5-star reviews
and accompanying photos documenting their ability to give someone like you a high-quality haircut
or someone with no such reviews but a document confirming their attendance in a state-sanctioned
training program? While the latter is no doubt informative that the stylist has some baseline level of
competency, there is likely to be far more variance in service quality among those in the latter set
than those in the former. Consumers seeking to purchase the stylist providing the best service for
their money will no doubt tend to prefer those with the richer set of quality verifications that can be
found on Yelp.

Even in the more complex home improvement industry, where the risks and rewards associated
with service provider choice are greater, technology companies can still help consumers overcome
the information asymmetry problem. For instance, a consumer secking to hire a general contractor
to build a back deck for their home can use a site like Thumbtack to see reviews from previous
customers, as well as photos from the projects they have completed.'” With this wealth of
information, it is far more likely that the consumer may ultimately choose to work with a contractor
that is fit to complete their project as advertised; in other words, they can find a better match than in
a system in which the only information provided is that the provider is licensed.

While technology’s main innovation has been to aggregate data from previous consumers, this is far
from its only innovation. One clever way of arming potential consumers with information comes
from BuildZoom, which surfaces data on the projects licensed contractors have previously
completed."” They do so by scrapping government databases and collecting permit data from
municipalities. This gives them data on a variety of dimensions of the projects — such as cost,
timing, and scope — that have been previously completed by a contractor; they then show
consumers this information in an easy-to-navigate user interface. This enables consumers to know
with a high degree of certainty, for example, whether a contractor completed the remodeling project
in the next neighborhood over that he or she claimed to do. While that information has always been
publicly available, very few consumers had the resources or the bureaucratic understanding to go
and pull that data.

Technology companies are also better than the state in incorporating data from reviews and other
online sources, saving consumers the trouble of encountering bad service providers. For instance, by
regularly completing comprehensive background checks, many online local services directories and
marketplaces can remove service providers with alarming criminal histories more expediently than a
state licensing review board. Marketplaces can also preemptively deactivate user accounts where

129 Other sites offering consumers’ helpful information on the quality and trustworthiness of service providers in the
local services industry include Amazon, Angie’s List, BuildZoom, Google, HomeAdvisor, Houzz, Porch, and
many others.

130 BuiLDzooM, https://www.buildzoom.com/ (last visited June 30, 2017).
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troubling reviews build up. This type of ongoing monitoring — which is almost impossible for
licensing bodies — ensures that consumers are not entering transactions with an obvious “lemon.”

While it is easy in 2017 to take for granted the information provided by these online marketplaces
and directories, many occupational licensing laws were passed when this type of online information
was either hard to come by or did not exist. But now that it does, it is no longer true that the only or
even the best way to overcome consumers’ information asymmetries is to have the state issue
occupational licenses certifying that the provider is not a “lemon.” By collecting and aggregating so
much data and sharing this with consumers in an easy-to-digest way, online third parties can now
eliminate information asymmetries in a more rigorous and more meaningful way.

C. Why Does Occupational Licensing Reform Appeal to People Across the Political
Spectrum

Left-leaning individuals are often disposed to be sympathetic to the general project of regulating
markets. But this sympathy is eroded when regulations can be shown to be influenced by the desire
for improper private gain, or when the impact of the regulations is clearly negative for disadvantaged
groups. Increasingly, left-leaning thinkers are sensitive to the Mancur Olson story"" of concentrated
gains and diffuse costs, seeing this political dynamic in a variety of policy issues like land use policy
and licensing. Most importantly, when access to economic opportunity is demonstrably harmed by
existing policy, this is a source of real concern for people of many political backgrounds.

More concretely, it has become apparent that excessive occupational licensure burdens disadvantage
a number of specific groups: veterans and military families,"” immigrants, people with criminal
records," people switching careers later in life,"*

of practice conflicts with that of a higher-income occupation. Some of these problems could, in

and lower-income licensed workers whose scope

principle, be addressed without much altering the fundamental structure of occupational licensing:
immigrants’ and veterans’ credentials and experience could be more appropriately recognized by
licensing boards, for instance. Others are more deeply embedded in the current system and could
only be addressed by thoroughgoing reforms that improve that system. For example, improved
scope of practice is likely impossible without a sober assessment of the public safety risks that are
truly presented by a potential relaxation of licensing rules.

Continued focus and research on these effects of licensing are important to maintaining a broad-
based licensing reform effort. Indeed, maintaining a comprehensive view of the costs of excessive
licensing requirements is essential to effectively the problem.

131 See OLSON, supra note 20.

132 Gene Sperling, States Step Up to Help Military Spouses Get Back to Work,
https://obamawhitehouse.archives.gov/joiningforces/military-spouses-back-to-work (last visited June 27, 2017).

133 Rodriquez & Avery, supra note 115. See also NAT’L INVENTORY OF COLLATERAL CONSEQUENCES OF
CONVICTION, https://niccc.csgjusticecenter.org/map_text/ (last visited July 6, 2017).

134 See, e.g., Harrington & Treber, supra note 83.
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VII. A Related Problem: Certificate of Need Laws

Before turning to solutions, we briefly pivot to a problem related to occupational licensing run wild:
certificate of need (“CON”) laws. Although different in scope and application than onerous
occupational licensure laws, they are similar in that they present barriers to entry that dampen
innovation and hurt consumers. Thus, they merit discussion here. Occupational licensure reform
will not strike directly at these laws, but it may raise awareness of the similar problems they present.

CON laws, which exist primarily at the state level, are regulations that require government approval
before opening a business, expanding a practice, or investing in certain devices and technologies.
Unlike other government licenses, CONSs are unrelated to education, training, or fitness. They are
instead intended to restrict the number of products or services within a market. CONs are granted

on a showing of “need” for the new product or service in a given industry or market.

Often, CON laws afford existing businesses in the industry the opportunity to object to a would-be
competitor’s application. This has become known as a “competitor’s veto.”"” Under this practice,
potential competitors can prevent the issuance of a CON on showing that, for example, they can
already provide the product or service, and incumbent competitors in the industry can object to the
issuance of new CONgs.

The first CON laws were enacted in New York and Massachusetts in the 1800s and were related to
public utilities like gas, electric, telephone, railroads, and other industries that could be considered

95136

“natural monopolies.” " The laws were enacted under the theory that economic competition under

certain circumstances could be “inefficient” or “destructive.””’

Additionally, CONs were thought to encourage private investment in industries with high start-up
costs by reducing the chance that a competitor would prevent the initial investor from recouping its
initial investments." To prevent “harmful” competition, many states thought that the government
should restrict “excess entry” into the marketplace."”” Modern economists vigorously disagree about
these rationales.

CON laws are now used to restrict access into normal, competitive markets rather than into markets
“theoretically at risk for ‘excess entry.”'* Today, most states have CON laws in 2 number of
industries that cannot be accurately characterized as public utilities or natural monopolies.'*! CON

135 Timothy Sandefur, State “Competitor’s Veto™ Laws and the Right to Earn A Living: Some Paths to Federal
Reform, 38 HARD. J.L. & PuB. PoL’Y 1009, 1025 (2015) (hereinafter State “Competitor’s Veto™).

136 Timothy Sandefur, Insiders, Outsiders, and the American Dream: How Certificate of Necessity Laws Harm Our
Society’s Values, 26 NOTRE DAME J.L. ETHICS & PuB. POL’Y 381, 386, 389-90. (2012) (hereinafter The
American Dream).

137 State “Competitor's Veto™ at 1010.

138 1d. at 1025-26; The American Dream at 386.

139 State “Competitor's Veto™ at 1010.

140 State “Competitor’s Veto” at 1010.

141 The American Dream at 389-90.
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laws are most prevalent in the medical field (hospitals, ambulances, nursing schools) but also exist
for transportation companies, such as taxicabs and moving companies.'*

Medical CON laws were first adopted by New York in 1964.'* By 1974, 23 additional states had
adopted CON laws."* The National Health Planning and Resources Development Act of 1974
made certain federal funds contingent on the enactment of CON programs, providing a financial

incentive for states to implement these programs.'* By 1982, neatly every state had some form of a
medical CON law.'*

In 1987, the federal government repealed the CON program incentive when it became clear that
CON regulations were a poor method to control costs. This led several states to also repeal their
CON laws.'"" Nonetheless, today, 36 states, along with the District of Columbia, continue to limit
entry and expansion within most of their respective healthcare markets through the use of CON
laws. On average, states with medical CON laws regulate 14 different services, devices, and
procedures.'*

The number of entrants into the taxi industry has also been restricted through the use of CON laws.
For example, in 1937, New York City limited the number of taxi medallions to 13,566 medallions.'"
Despite tremendous population growth, the number of taxi medallions in New York City remains
roughly the same today.

Despite their putative aims, CON laws have resulted in higher costs, both in terms of prices and lost
innovation, and few, if any, public benefits. Although originally touted as a means to control costs in
certain markets, CON laws appear to have the opposite effect. Studies demonstrate that CONs
reduce competition within fields where CONSs are required, which results in inflated prices for

consumers.

In the medical field, CON programs have repeatedly been found to increase the cost of health care
by restricting competition. According to data from the Kaiser Family Foundation, health care costs
are 11 percent higher in CON states than in non-CON states.”™ In 2008, the Antitrust Division of

142 The American Dream at 382; State “Competitor’s Veto” at 1010.

143 Simpson, J., State Certificate-of-Need Programs: The Current Status, 75 AM. J. PUB. HEALTH 1225, 1225
(1985).

144 Koopman, C., T. Strotman, & M. Elbarasse, Certificate-of-Need Laws: Implications for Georgia, George Mason
University: Mercatus Center (Mar. 31, 2015), https://www.mercatus.org/system/files/lKoopman-Certificate-of-
NeedGA-MOP.pdf.

145 Simpson, supra note 143 at 1225.

146 Id.
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http://www.ncsl.org/research/health/con-certificate-of-need-state-laws.aspx#Program (last visited June 28, 2017).
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the U.S. Department of Justice and the Federal Trade Commission issued a joint statement assessing
the anticompetitive nature of CON laws, based on an exhaustive analysis of CON laws begun in
1996:

The Agencies’ experience and expertise has taught us that Certificate-of-Need laws impede
the efficient performance of health care markets. By their very nature, CON laws create
barriers to entry and expansion to the detriment of health care competition and consumers.
They undercut consumer choice, stifle innovation, and weaken markets’ ability to contain
health care costs. Together, we support the repeal of such laws, as well as steps that reduce
their scope.

The costs of CON laws are not just monetary. They also reduce the supply of products and services.
In a recent study by the Mercatus Center at George Mason University, economists Thomas
Strotman and Jacob Russ found CON laws reduce the availability of medical equipment and hospital
beds." The authors found states with CON laws averaged 99 fewer hospital beds per 100,000
residents and lower availability of MRI services, CT scanners, and optical and virtual
colonoscopies.'”

Moreover, the effect of CON laws on innovation is incalculable, but apparent. In a challenge to
Georgia’s medical CON laws brought by the Goldwater Institute, evidence was uncovered showing
that dozens of CON applications were withdrawn over the last three years, including applications
for new medical equipment. An application for a new nursing facility was denied over the same
period. From 2011 to 2013, more than 20 percent of medical CON applications were either denied
or withdrawn. Successful appeals of CON denials are extraordinarily low."* And an untold number
of CON applications never get filed due to the tremendous cost of applying. As the Institute for
Justice observed in its litigation against Virginia’s medical CON laws, “For many would-be

95155

entrepreneurs, then, the state’s CON requirement acts as an absolute barrier to entry.

The same is true in the transportation industry. Under the taxi regulatory regimes prices were high.
Transportation network companies, such as Uber and Lyft, can offer point-to-point transportation

151 Competition in Health Care and Certificates of Need, JOINT STATEMENT OF THE ANTITRUST DIVISION OF THE
U.S. DEPARTMENT OF JUSTICE AND THE FEDERAL TRADE COMMISSION BEFORE THE ILLINOIS TASK FORCE ON
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HEALTH AND HUMAN SERVICES COMMITTEE OF THE GEORGIA SENATE AND THE CON SPECIAL COMMITTEE OF
THE GEORGIA HOUSE OF REPRESENTATIVES OF THE GENERAL ASSEMBLY (Feb. 23, 2007),
http://www.justice.gov/atr/public/comments/223754.htm.
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University: Mercatus Ctr., Working Paper, 2014), https://www.mercatus.org/system/files/Stratmann-Certificate-
of-Need.pdf.

153 1d. at 11.

154 Jim Manley, Women’s Surgical Center v. Reese, GOLDWATER INST. (June 30, 2015)
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at a lower cost, and often with a better, cleaner vehicle.”™ It is true that some transportation network
companies increase prices during periods of high demand. But this is simply a market response to
increased demand. And it solves the availability problem. With Uber you might pay more to catch a
ride on New Year’s Eve. With a taxi, you would likely catch no ride at all. Moreover, since the cost is
lower with transportation network companies the vast majority of the time, it is difficult to justify
the CON regime or fixed price controls that have permeated the taxi industry.

Restricting supply in the transportation industry, of course, affects prices, but it also affects
innovation and quality. Before transportation network companies, there was very little innovation in
the taxi industry. Now, point-to-point surface transportation is available with on-demand service
that can be tracked by the customer and paid for automatically. Prior to these innovative services,
and many others, the taxi industry was stagnant, with things such as cash-only services
commonplace. The taxi industry did not need to innovate because incumbent firms were safe in
their business model — insulated from competition by protectionist CON laws. Once supply was
opened to other services, innovation flourished.

The net effect of CON barriers in both the medical and transportation industries is that innovators
are prohibited from investing in certain technologies and devices, and service providers are
prohibited from entering or expanding in a given market. As a result, there are fewer products and
services offered, including new and innovative devices and methods. Below are two case studies
illustrating how CON laws work in practice and how they fail to deliver on their stated policy aims
while reducing selection and supply of services and discouraging innovation.

Women’s Surgical Center versus the Georgia Department of Community Health

In the outer reaches of Atlanta’s suburbs, Drs. Hugo Ribot Jr., M.D. and Malcolm Barfield, D.O.
opened a small outpatient surgery center in 2010. Both were fully licensed doctors with a thriving
medical practice. Each had an impressive educational background and had completed residency at
Emory University Affiliated Hospitals, where Dr. Ribot had earned the prestigious “Best
Laparoscopic Surgical Residence Award.”

After jumping through some initial regulatory hurdles, Drs. Ribot and Barfield opened the Georgia
Advanced Surgical Center for Women (GASC). GASC has since earned a “Center of Excellence”
designation from the American Association of Gynecological Laparoscopists. But when they sought
to expand their successful practice — to add a new surgical operating room — they found Georgia’s
Certificate of Need laws standing in the way.

Previously GASC had obtained a “letter of non-reviewability” (LNR) from the Georgia Department
of Community Health. That letter essentially approved their limited operations without forcing them
to submit a full-blown “certificate of need” (CON) application. But if GASC wanted to either add a

156 Telegraph Staff, Proof that Uber costs less than black cabs, THE TELEGRAPH (Sept. 30, 2015),
http://www.telegraph.co.uk/technology/uber/11902613/Proof-that-Uber-costs-less-than-black-cabs.html.
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second operating room or allow other licensed surgeons to make use of GASC’s facilities, it would
have to run the CON application gauntlet.

Knowing the process would be complicated, and that the State might well deny their right to
expand, they retained a consultant — paying more than $22,000 in total.

Even with expertise navigating Georgia’s CON regime, their consultant spent between 191-212
hours preparing and defending their CON application. But GASC was still denied the right to
expand its practice because Georgia allows existing health care providers to object to a CON
application.

Indeed, Georgia’s CON regime expressly invites competitors to raise objections in a formal
“opposition meeting” before the Department of Community Health. And while applicants are
permitted to attend, they are not allowed to speak in rebuttal. In this case, a competitor, literally
from across the street, opposed GASC’s application — prompting denial because the Board
concluded that a new CON would not result in a “positive relationship to the existing health care
delivery systems in the service area.” This result was consistent with the experiences of other small
medical practices, as the data shows CONs are almost invariably denied when a competitor speaks
out in Georgia.

In theory, GASC might have pursued an appeal; however, that would have been an uphill battle.
The company would have had to prove that there was a compelling need for its proposed
expansion. And at any rate, an appeal would have cost even more time, energy and money. As such,
GASC decided to cut its losses. Today the company operates under the same restrictions imposed
with the initial LNR approval — limiting the surgeons who may perform services, reducing options
for patients and even prohibiting Drs. Ribot and Barfield from selling interests in the company to
other licensed doctors.

With pro bono legal counsel, the company is now challenging the constitutionality of Georgia’s
CON regime and fighting for the opportunity to expand its practice.”’

Wildcat Moving versus Kentucky’s “Competitor’s Veto”

Raleigh Bruner was an MBA graduate from the University of Kentucky who wanted to start a new
moving company, Wildcat Moving, named after the university’s beloved basketball team. In 2010, he

did just that, when he purchased a fleet of five moving trucks and hired 31 people.'

One year later, he got a letter from state officials, warning him that he was operating an illegal
business. Bruner was shocked. His employees were fully qualified with clean safety records, and his
business had received excellent reviews on customer satisfaction websites. But the state was
attempting to shut him down because he had not received a CON.

157 Manley, supra note 154.
158 Timothy Sandefur, Moving state-created roadblocks to free enterprise, PACIFIC LEGAL FOUNDATION,
https://www.pacificlegal.org/cases/economic-liberty/bruner-15A-240.
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The CON process required a lengthy application, notice to all moving competitors, and eventually a
hearing, where other moving companies could object to Bruner starting a new business that would
compete against them. The entire process was expensive, time-consuming, and as a general rule,
ultimately unsuccessful, because competitor objections or “protests” were routinely granted.

Represented by the Pacific Legal Foundation, Bruner sued the state, arguing, among other things,
that Kentucky’s CON requirements for movers violated his Fourteenth Amendment liberty interest
in pursuing his chosen occupation. Specifically, Bruner argued, the statutory scheme allowing for a
“Competitor’s Veto” offends basic notions of due process and equal protection of law.

The federal district court agreed and struck down Kentucky’s CON requirement that permitted a
Competitor’s Veto for movers."”

VIII. Proposed Solutions

Plainly, we have a problem with what one might call “occupational licensing run wild” — the
tendency for policymakers to impose layers of occupational licensing as a policy of first resort
instead of last resort. Moreover, this drastic policy tool — one that routinely prevents hundreds of
thousands and perhaps millions of perfectly capable people from working in the job of their choice
— is often used to address perceived problems that are either overblown or entirely illusory.

In deciding how best to address the problem of occupational overregulation, or what we again call
“occupational licensing run wild,” it is important to keep a couple of points in mind. First, by nature
of their role, legislators generally feel compelled to act when approached by constituents with a
request.

Second, experience suggests that legislators will typically opt for occupational licensure unless given
a more attractive alternative than simply saying “no” to the interest groups that typically are the
instigators of occupational-licensing efforts. Most vocations function perfectly well without
government oversight, but occasionally a persuasive case can be made for some form of regulation.
When the choice is binary — occupational licensing or nothing — legislators will frequently feel
compelled to support licensing, even if they suspect that the cost of regulation outweighs the benefit
to public safety. Accordingly, one of the most important things reformers can do is ensure that
legislators considering regulating a new vocation are presented with options other than the simple
dichotomy of licensure or no licensure. More specifically, legislators should be presented with an
array of choices, representing the full spectrum from lightest to heaviest regulatory touch. And they
should be encouraged, for all the reasons discussed above, to employ the least restrictive type of
vocational regulations consistent with demonstrated public policy concerns.

Of course, these recommendations are forward-looking and apply to future regulations rather than
existing ones. So how concerned should policymakers be about ameliorating or abolishing
oppressive licensing laws currently on the books as opposed to simply seeking to prevent the

159 Bruner v. Zawacki, 997 F. Supp. 2d 691, 702 (E.D. Ky. 2014).
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enactment of new ones? As explained below, this is a difficult question to answer because while
existing licensing laws often provide self-evident examples of overregulation (such as Louisiana’s
licensing of florists or interior-design licensing in Florida, Louisiana, Nevada, and the District of
Columbia), experience suggests that attempts to eliminate existing licensing schemes will be
staunchly opposed and far more difficult to achieve than one might suppose.

We offer three basic recommendations for reforming the costly, ineffective, and innovation-stifling
approach to occupational licensing that threatens to stall the engine of American prosperity: change
policymakers’ attitudes through education and illustration; go after the low-hanging fruit among
existing regulations; and demonstrate the existence of effective alternatives to full-blown
occupational licensure. We also discuss briefly proposals by some groups to provide greater
oversight and accountability (including greater accountability in the courts) over regulators.

A. A New Attitude Towards Occupational Licensing

Reform efforts should aim to change policymakers’ attitudes by using the facts to increase
skepticism toward the use of excessive occupational licensure. As explained above, there is an
overwhelming consensus among experts that occupational licensing imposes substantial economic
and human costs for little if any demonstrable benefit. The White House paper on occupational
licensing notes that “by one estimate licensing restrictions cost millions of jobs nationwide and raise
consumer expenses by over one hundred billion dollars.”'” Occupational regulations also appear to
exacerbate income inequality by redistributing income from relatively lower-wage workers to higher-
wage workers.'” As the Mackinac Centet’s Jatrett Skorup obsetves, “the government is putting up
roadblocks for the very people who have the greatest need of steady employment.”'* This includes
people with criminal records, who face an often dizzying array of limitations and disqualifications on
the work they may do once they are released from prison, despite the fact that a steady job may be
the only thing keeping them from going back.'®

Whether seen primarily (as conservatives tend to emphasize) through the lens of their harm to
innovation, entrepreneurship, and economic growth, or (as liberals tend to emphasize) their negative
impact on income distribution and the well-being of politically and economically vulnerable
populations, oppressive occupational licensing laws have inspired bipartisan concern and a reform
movement that cuts straight across traditional political lines. Indeed, it appears the only consistent
support for onerous occupational licensing comes from the interest groups whose members profit
from those laws.

160 \WWH OCCUPATIONAL LICENSING FRAMEWORK at 7.

161 Skorup, This Isn’t Working, supra note 44, at 11 (citing Morris Kleiner & Evgeny Vortonikov, Analyzing
Occupational Licensing Among the States (Aug. 9, 2016), https://perma.cc/EB34-SBA4).

162 1d. at 3.

163 See, e.g., Rodriquez & Awvery, supra note 115 (quoting Am. Bar. Assoc., National Inventory of the Collateral
Consequences of Conviction, www.abacollateralconsequences.org (reporting “over 12,000 restrictions for
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While it is understandable that legislators feel pressure to support interest groups seeking greater
regulation of various occupations, they must learn to resist that pressure and insist that the burden
of proof lies with those seeking to impose licensing laws that make it more difficult to earn an
honest living in America.

B. What About the Low-Hanging Fruit?

An obvious target for reform efforts is the low-hanging fruit of excessive occupational licensure —
that is, licensing for vocations that are not widely regulated or for which the public-welfare
arguments are particularly far-fetched. These licenses should, at least in theory, be the easiest to
eliminate. But as noted above, a challenging question is how much effort policymakers should put
into reforming existing occupational licensing laws, as opposed to discouraging the enactment of

new ones.

The Bureau of Labor Statistics published a study in May 2015 that sought to determine how many
vocations have been successfully “de-licensed,” meaning the “elimination of a license as a legal
tequirement for practicing a particular occupation.”'* The authors were surprised to discover that
they could document only eight successful de-licensing efforts: Alabama barbers (1983), Alabama
interior designers (2004), Colorado morticians (1981), Colorado private investigators (1977),
Colorado egg candlers (1994), Minnesota watchmakers (1983), Virginia naturopaths (1972), and
Wisconsin watchmakers (1979).'" Notably, two of these “de-licensing” efforts (Alabama intetior

designers and Colorado private investigators) were the result of litigation rather than legislation.'®

The authors note that while they may have missed some examples, especially since there is no single
authoritative source on de-licensing; it is clear that de-licensing is uncommon, hard to achieve, and
difficult to make stick. Thus, “[i]n every instance we analyzed, de-licensing and de-licensing attempts
have been met not only with stiff resistance but also usually (when successful) with a movement to
reinstitute licensing.”'®” Furthermore, the authors state that so-called “sunset laws” requiring
periodic assessment and reenactment of existing laws are largely ineffective, both because sunset
panels rarely recommend de-licensing and even when they do, those recommendations are routinely
ignored by legislatures.'® Moreover, the incentives for licensees to resist deregulation are strong —
among other things, they face an immediate drop in income once the artificial scarcity in providers
ensured by the licensing law is eliminated — “while the benefits to the public [from de-licensure| are
low and widely dispersed.”'"”’

164 Robert J. Thornton & Edward J. Timmons, The De-Licensing of Occupations in the United States, MONTHLY
LABOR REVIEW, U.S. BUREAU OF LABOR STATISTICS 2 (May 2015),
https://www.bls.gov/opub/mlr/2015/article/pdf/the-de-licensing-of-occupations-in-the-united-states.pdf.
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To be clear, there have been notable exceptions to this generally discouraging picture. For example,
Michigan’s Governor Rick Snyder established the Office of Regulatory Reinvention shortly after
taking office in 2011 and commissioned a report recommending changes to the state’s occupational
licensing regime.'” The repott reviewed 87 occupations of which it called for the de-licensing of 22.
During the 2013-14 legislative session, “the state fully delicensed dieticians and nutritionists,

auctioneers, community planners, ocularists, school solicitor, and immigration clerical assistants.”"”!

The takeaway is that while it is not impossible to eliminate existing occupational licensing laws,
especially those that are low-hanging fruit, it is important not to underestimate the ferocity with
which existing licensees will fight to save those schemes and the “rents” they provide in the form of
reduced competition and above-market wages. As a result, neither should we underestimate the
importance of policy reforms that make it more difficult to enact wasteful, rent-seeking occupational
licensing laws going forward.

C. Regulatory Options Short of Full-Blown Occupational Licensure

Evidence and experience suggest that the most effective response to occupational licensing run wild
is to provide policymakers with plausible regulatory alternatives short of full-blown licensure. A
particulatly effective approach is the hierarchy of regulatory options devised by Institute for Justice
legislative counsel Lee McGrath'” that may be visualized as an inverted pyramid, with the least
restrictive alternatives on top and the most restrictive — occupational licensing — at the bottom:

170 Skorup, This Isn’t Working, supra note 44, at 11.
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20 (2016).
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HIERARCHY OF OCCUPATIONAL REGULATION OPTIONS

PRIVATE Market competition

GOVERNANCE . ) )
Th -created nd

OPTIONS ird-party or consumer- ratings and reviews

Private certification

Specific private civil cause of action or
alternative dispute resolution 1o remedy consumer harm

PUBLIC g i, e

REGULATION Regulation of the process of providing the
specific goods or services 1o consumers

Public inspection

Mandatory bonding or insurance

COMMAND Registration

AND Government certification

CONTROL
Specialty occupational
license for medical
reimbursement

Occupational
license
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1. Market Competition. It is a basic principle of free market economics that
markets generally work better than regulations not only to efficiently allocate
resources but also, more specifically to this issue, to protect consumers. Consumers
today have significant amounts of information, including constantly updated
information about providers’ reputations that is making government regulation
increasingly superfluous, even counterproductive, in many sectors of the economy.

2. Private civil action/deceptive trade practices act to remedy consumer
harm. Besides market regulation, existing legal remedies, including suits under
Deceptive Trade Practices Acts, can provide regulatory protection to consumers
against incompetent or dishonest providers. The threat of damages actions for
injured or dissatisfied customers provides a mechanism for making people whole
while encouraging providers to adopt standards of quality to avoid loss of reputation
and further litigation. Pressure from insurance carriers to reduce risk — and with it
the likelihood of payouts for damages claims — along with possible attorneys’ fees
for successful litigants, provide additional incentives for providers to deal fairly with
their customers.

3. Public inspections. Inspections are already used in some contexts but could be
applied more broadly as a means of consumer protection without full licensure. For
example, municipalities across America adopt inspection regimes to ensure the
cleanliness of restaurants, which is deemed sufficient consumer protection over a
more restrictive option of licensing food preparers, wait staff, and dishwashers. The
same could be applied to other professions, such as barbers and cosmetologists,
where the state may have a legitimate interest in cleanliness of instruments and
facilities. Similarly, periodic random inspections could replace the licensing of
electricians, carpenters, and other building contractors.

4. Mandatory bonding or insurance. Some occupations plainly present greater
risks to consumers and the public than others. Although risks are often used to
justify licensure, mandatory bonding or insurance — which essentially outsources
management of risks to bonding and insurance companies — is another form of
quasi-regulation that is much less economically disruptive than occupational
licensure.

5. Registration. Registration does not restrict who may work in a given vocation,
but it instead requires providers to provide the government with their name, address,
and a description of the services they offer. Registration is often used in combination
with a private civil action because registration often includes a requirement that the
provider indicate where and how he takes process of service that initiates litigation.
The simple requirement of registration with the state may also be sufficient in and of
itself to deter potentially fly-by-night providers who may enter a state after a natural
disaster or similar circumstances.

46



6. Voluntary government certification. Certification is the type of occupational
regulation that restricts the use of a title. Although the voluntary nature of this
designation seems contrary to the definition of regulation, it is, in fact, regulated.
This is because under certification, anyone can work in an occupation, but only those
who meet the state’s qualifications can use a designated title, such as certified interior
designer, certified financial planner, or certified mechanic, thereby regulating the use
of a title. Certification sends a signal to potential customers and employers that
practitioners meet the requirements of their certifying boards and organizations.
Certification is less restrictive than occupational licensing and presents few costs in
terms of increased unemployment and consumers prices. Certification also
overcomes asymmetrical information, a frequently cited basis for licensure, which
occurs when a service provider has more or better information than customers.
Certification provides information that levels the playing field with providers without
setting up barriers to entry that limit opportunity and lead to higher prices.

7. Occupational license. For the reasons discussed in this paper, occupational
licensing should be the policy of last resort, both because the instances in which it is
truly justified are so limited and because of the substantial costs — both empirical
and human (and unanticipated) — it imposes on society. There is widespread
agreement that occupational licensing has become among the most
counterproductive public policies in America today. Unlike other problems we face,
however, this one has a clear solution that is simple to implement — all that is
required is the political will to do so.'”

D. Greater Oversight of and Accountability for Regulators

Besides providing policymakers with a menu of regulatory options less burdensome than full-blown
occupational licensure, various groups have proposed model legislation that would establish more
rigorous oversight of regulatory boards and provide individuals whose occupational freedom is
unreasonably infringed with more meaningful judicial remedies than are typically available now.

As described in the Institute for Justice publication Boards Behaving Badly, the Supreme Court’s
2015 decision in the North Carolina State Board of Dental Exaniners v. FTC'™ not only exposed
members of state licensing boards to federal antitrust liability for enforcing anticompetitive

occupational regulations under certain circumstances, but it also provided a catalyst for enacting new
legislation to provide oversight and curb some of the worst abuses.'> Among other things, the
model legislation proposed by IJ would establish a licensing ombudsman with no ties to the

regulated industry who would actively supervise regulatory agencies’ enforcement actions and act on
public complaints about unreasonably burdensome or anticompetitive agency actions. ' The bill

173 See generally id.

174 717 F.3d 359 (4th Cir. 2013).

175 Robert Everett Johnson, Boards Behaving Badly, INST. FOR JusT. (Mar. 2015), http:/ij.org/report/boards-
behaving-badly/.

176 The Occupational Board Reform Act Model Legislation, INST. FOR JusT. (Dec. 17, 2016), available at
http://ij.org/wp-content/uploads/2016/12/12-17-2016-Model-Occupational-Board-Reform-Act-2.pdf.
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also provides for the creation of a nonpartisan research entity within the legislature to conduct
sunrise reviews of proposed occupational regulations and a rolling sunset review of all occupational

licensing laws every five years.

Another type of model legislation would provide more robust judicial review of laws and regulations
that interfere with people’s occupational freedom by requiring the government to show that the
regulation in question is necessary to protect the public from some demonstrable — as opposed to
merely speculative — health or safety concern. Various organizations have proposed different
versions of such bills. One of them — the Goldwater Institute’s Right to Farn a Living Act — was

signed into law!” in the spring of 2017.
I[X. Conclusion

As explained in this paper, there is a growing bipartisan consensus that occupational overregulation
poses a significant threat to American prosperity. Between a quarter and a third of working
Americans require government permission in the form of an occupational license just to do their
jobs and put food on their families’ tables. Unfortunately, economic theory predicts and experience
confirms that the power to license occupations will not always be exercised responsibly, and it will
often be used instead to suppress competition and stifle innovation. And efforts to enact reforms
are difficult because they must go through the state legislatures, which are primarily responsible for
creating the problem in the first place.

The challenges facing occupational-licensing reform cannot be overstated. But the momentum has
clearly shifted in recent years. Not only are more efforts being made to push back, but more of
those efforts are succeeding. In the end, there is no silver bullet, no single policy that will reverse
decades of government disregard for occupational freedom. But neither is occupational licensing run

wild an inevitable feature of American economic policy.

177 press Release, Doug Ducey, Governor, State of Arizona, Governor Doug Ducey Enacts Regulatory Reforms to
Protect Job Creators & Small Businesses (May 19, 2016),
https://azgovernor.gov/governor/news/2016/05/governor-doug-ducey-enacts-regulatory-reforms-protect-job-
creators-small; Press Release, THE GOLDWATER INST., Appeals Court Rules FAA Can Shut Down Flight-Sharing
Websites (December 18, 2015), available at http://goldwaterinstitute.org/en/work/topics/constitutional-
rights/free-speech/appeals-court-rules-faa-can-shut-down-flight-shari/.
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