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Arkansas Issues: 2016
In November of 2015, the Advance Arkansas Institute sent questionnaires to all nine candidates for appellate judgeships in 
Arkansas� In Arkansas, judges are elected, but the vision and the values that judicial candidates bring to the bench is rarely the 
subject of public discussion� In an effort to bring more information to the voters, we invited all nine candidates to answer a 
few questions about their legal and judicial philosophies�

Out of the nine candidates, three answered AAI’s questionnaire� I commend James McMenis, Judge Mike Murphy, and 
Judge Shawn Womack not simply for taking the time to respond to our questionnaire, but for the thoughtful quality of their 
answers� I very much appreciate the respect that they have shown for voters and for the state’s democratic process�

Of course, I cannot commend the six judicial candidates who declined to respond to our questionnaire� When candidates 
decline to respond to questions from the public, this suggests a certain degree of cynicism about the political process in which 
these candidates participate� Perhaps that cynicism is justified, and perhaps it’s naive for the Advance Arkansas Institute to try 
to enlarge the role of questions of legal and judicial philosophy in Arkansas judicial elections� But I hope not�

I found the absence of responses from two candidates especially disappointing� One of the six candidates, whom I will not 
name, told me a year or so ago in a private meeting that it was especially important to put questions of legal and judicial 
philosophy at the center of judicial elections, and added that he thought that a questionnaire approach was an excellent way 
to accomplish this goal� A year later, his refusal to participate in a process that he previously endorsed is notable� Another 
candidate, Job Serebrov, told me shortly after receiving his copy of the questionnaire that Arkansas’s judicial rules of ethics 
barred him from answering it� Serebrov was incorrect: I discuss his case in more detail in the final appendix to this report�

Of greater interest are the actual responses to questions that I received from McMenis, Judge Murphy, and Judge Womack� 
We provide their answers in the next three sections of this report� I then provide some brief comments on their answers in 
Appendix I� Appendix II names the candidates who did not respond and briefly describes the methodology we used to ensure 
that all judicial candidates received notice of our questionnaire� Appendix III, “The Strange Case of Job Serebrov,” discusses 
judicial candidate Job Serebrov’s repeated contentions that ethics rules barred him from answering our questionnaire�

Dan Greenberg 
President, Advance Arkansas Institute 
January 16, 2016

Introduction
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Questionnaire
1� Please provide your name and mailing address�

2� Describe or list the continuing education programs you have participated in for the last two years�

3� Please provide at least one text that you have written that displays your approach to the law� This could be an article, 
a speech, a report, a letter to the editor, a judicial opinion, etc�, that is relevant to the Arkansas legal system� Please 
provide at least one, and no more than three, such texts� If the text is on the Internet, either the text or a link to it will be 
sufficient�

4� Some say that the American legal system produces excessively large verdicts� In your opinion, is this is a problem? If so, 
what solutions would you recommend to solve this problem?

5� To what extent does the ‘equal protection’ clause of the Constitution tolerate public policies which distribute benefits on 
the basis of race or skin color?

6� Roughly 2000 men seek emergency-room assistance every year because they have zipped up their pants, but by mistake 
have caught a part of their body in the zipper� Suppose an Arkansas litigant filed suit in trial court against a clothing 
manufacturer, arguing that the injurious pants are an inherently dangerous consumer product and that they lacked 
appropriate warnings: is he entitled to his day in court, or should the case be dismissed? Please provide your view and 
explain your reasoning� 

7� In Arkansas, policymakers have publicly disagreed over to what extent legislators should write court rules, as compared 
to what extent courts should write court rules� Please provide your view on this question of judicial policy; explain your 
reasoning�

We recommend that you combine your answers into one document and email it to advancearkansas@gmail�com� Deadline: 
December 31, 2015�

Questionnaire
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James E. McMenis Answers
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Michael Lee Murphy Answers

1. PLEASE	PROVIDE	YOUR	NAME	AND	ADDRESS:	
	
Mike	Murphy	
P.	O.	Box	381	
Conway,	AR		72033	
	

2. DESCRIBE	OR	LIST	THE	CONTINUING	EDUCATION	PROGRAMS	YOU	HAVE	PARTICIPATED	IN	FOR	
THE	LAST	TWO	YEARS.		(See	attached)	

	
3. PLEASE	 PROVIDE	 AT	 LEAST	 ONE	 TEXT	 THAT	 YOU	 HAVE	 WRITTEN	 THAT	 DISPLAYS	 YOUR	

APPROACH	TO	THE	LAW.		THIS	COULD	BE	AN	ARTICLE,	A	SPEECH,	A	REPORT,	A	LETTER	TO	THE	
EDITOR,	 A	 JUDICIAL	 OPINION,	 ETC.	 THAT	 IS	 RELEVANT	 TO	 THE	 ARKANSAS	 LEGAL	 SYSTEM.		
PLEASE	PROVIDE	AT	LEAST	ONE,	AND	NO	MORE	THAN	THREE,	SUCH	TEXTS.		IF	THE	TEXT	IS	ON	
THE	INTERNET,	EITHER	THE	TEXT	OR	A	LINK	TO	IT	WILL	BE	SUFFICIENT.		(See	attached)			

	
The	letter	opinion	issued	in	Patterson	v.	Kevin	Elliott	and	Gail	Cypert,	65CV-2015-32	dealt	with	questions	
regarding	 disclosure	 of	 a	 requested	 document	 by	 City	 of	 Marshall	 officials	 pursuant	 to	 Arkansas’	
Freedom	of	Information	Act.			
	
The	Order	I	wrote	and	entered	in	Hoover	v.	Patil,	et	al,	23CV-11-986	addressed	several	pretrial	matters	
in	 a	medical	malpractice	 case.	 	Ultimately,	 after	 a	week-long	 trial,	 the	 jury	 returned	 a	 verdict	 for	 the	
defendants.		The	Plaintiff	did	not	appeal	the	judgment	or	rulings	of	the	Court.	
	
Finally,	attached	is	the	Supreme	Court’s	opinion	in	PH,	LLC	v.	City	of	Conway,	2009	Ark.	504,	344	S.W.3d	
660	(2009),	which	affirmed	a	rezoning	action	by	the	city	during	my	tenure	as	city	attorney.		In	my	brief	
submitted	on	behalf	of	the	city,	I	pointed	out	the	inconsistencies	in	two	decisions	by	the	Supreme	Court	
(Camden	 and	 Summit	 Mall	 in	 the	 opinion)	 and	 how	 distinguishing	 the	 two	 cases	 would	 have	 to	 be	
limited	 to	 increasingly	 specific	 circumstances	 in	 order	 to	 appear	 capable	 of	 co-existing	 as	 precedent.		
Based	in	part	on	the	arguments	in	my	brief,	the	Supreme	Court	overruled	its	prior	decision	in	Camden.	
	

4. SOME	SAY	THAT	THE	AMERICAN	LEGAL	SYSTEM	PRODUCES	EXCESSIVELY	LARGE	VERDICTS.		IN	
YOUR	OPINION,	IS	THIS	A	PROBLEM?		IF	SO,	WHAT	SOLUTIONS	WOULD	YOU	RECOMMEND	TO	
SOLVE	THIS	PROBLEM?	

	
You’ve	asked	a	question	seeking	my	personal	opinion	on	a	particular	 topic	which	could	 reasonably	be	
viewed	 as	 a	 “disputed	 or	 controversial	 legal	 or	 political”	 issue.	 	 See	 the	 Arkansas	 Code	 of	 Judicial	
Conduct,	Commentary,	Rule	4.1.	 	 Therefore,	 it	 is	 incumbent	upon	me,	 in	 adhering	 to	 the	Code,	 that	 I	
preface	my	 remarks	 with	 some	 important	 observations	 and	 caveats	 discussed	 in	 the	 commentary	 to	
those	rules,	including	responses	to	questionnaires	such	as	this:	

Before	 speaking	 or	 announcing	 personal	 views	 on	 social	 or	 political	 topics	 in	 a	 judicial	 campaign,	
candidates	should	consider	the	impact	of	their	statements.		Such	statements	may	suggest	that	the	judge	
lacks	 impartiality.	See	Rule	1.2.	 	They	may	create	the	 impression	that	a	 judge	has	or	manifests	bias	or	
prejudice	toward	individuals	with	contrary	social	or	political	views.	See	Rule	2.3.		Public	comments	may	
require	the	judge	to	disqualify	when	litigation	involving	those	issues	comes	before	the	judge.	See	Rule	
2.11.		When	making	such	statements,	a	judge	should	acknowledge	the	overarching	judicial	obligation	to	
apply	and	uphold	the	law,	without	regard	to	his	or	her	personal	views.		
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Candidates	who	respond	to	these	type	inquiries	should	also	give	assurances	that	they	will	keep	an	open	
mind	and	will	carry	out	their	adjudicative	duties	faithfully	and	impartially	if	elected.	

Frankly,	the	recent	episode	of	a	judge	taking	a	bribe	in	the	form	of	campaign	contributions	in	exchange	
for	changing	a	jury	verdict	seems	a	more	significant	problem	than	perceived	excessive	verdicts.	

I’m	 a	 big	 believer	 in	 the	 jury	 system.	 	 I	 have	 faith	 in	 the	 juries	 that	 bring	 back	 verdicts	 in	 civil	 cases.			
During	 jury	 orientation,	 I	 remind	 our	 jury	 pool	 of	 what	 Thomas	 Jefferson	 said	 about	 juries,	 both	 in	
criminal	and	civil	trials:		“I	consider	trial	by	jury	as	the	only	anchor	ever	yet	imagined	by	man,	by	which	a	
government	can	be	held	to	the	principles	of	its	constitution."		And	as	Winston	Churchill	observed:		“The	
scrutiny	 of	 12	 honest	 jurors	 provides	 defendants	 and	 plaintiffs	 alike	 a	 safeguard	 from	 arbitrary	
perversion	of	the	law.”		

The	recent	case	involving	a	bribe	taken	by	a	sitting	judge	would	probably	qualify,	in	Mr.	Churchill’s	mind	
at	least,	as	an	“arbitrary	perversion	of	the	law.”		Disproportionate	campaign	contributions	from	special	
interests	to	judicial	candidates	seems	to	be	more	of	a	problem	than	perceived	excessive	awards	from	a	
jury	made	up	of	12	fellow	citizens.	

In	Arkansas,	there	are	procedural	safeguards	for	times	when	a	jury	verdict	is	arguably	excessive	or	not	
supported	by	the	law	or	evidence.		For	example,	a	court	can	order	a	remittitur	judgment	if	an	award	is	
excessive	 under	 Arkansas	 law	 so	 as	 to	 “shock	 the	 conscience.”	 	 Our	 rules	 of	 civil	 procedure	 allow	
litigants	 to	 seek	 a	 judgment	 notwithstanding	 the	 verdict	 (JNOV)	 in	 cases	 where	 a	 verdict	 is	 not	
supported	 by	 the	 evidence.	 	 If	 a	 trial	 judge	 fails	 to	 utilize	 these	 procedural	 safeguards	 resulting	 in	
shocking	or	verdicts	unsupported	by	the	evidence,	there’s	a	remedy	for	that,	too:		The	ballot	box.	

5. 	TO	WHAT	EXTENT	DOES	THE	‘EQUAL	PROTECTION’	CLAUSE	OF	THE	CONSTITUTION	TOLERATE	
PUBLIC	POLICIES	WHICH	DISTRIBUTE	BENEFITS	ON	THE	BASIS	OF	RACE	OR	SKIN	COLOR?	

First,	 it	 is	noted	that	the	application	and	 interpretation	of	the	“equal	protection”	clause	of	the	federal	
constitution	is	ultimately	within	the	jurisdiction	of	federal	judges	and	federal	courts.		Arkansas’	appellate	
courts,	while	 analyzing	 the	occasional	Batson	 argument	 regarding	 jury	 selection	or	exclusion	of	 jurors	
based	 on	 race	 in	 criminal	 cases,	 rarely	 are	 called	 upon	 for	 the	 type	 of	 equal	 protection	 analysis	
referenced	in	the	question.	

As	I	understand	it,	the	current	state	of	the	law	regarding	the	federal	Constitution	requires	that	federal	
racial	classifications,	like	those	of	a	State,	must	serve	a	compelling	governmental	interest,	and	must	be	
narrowly	tailored	to	further	that	interest.		Current	law	recognizes	that	states	or	the	federal	government	
may	act	in	response	to	either	the	practice	or	effects	of	racial	discrimination.		For	example,	the	Supreme	
Court	recently	took	up	the	case	of	 the	University	of	Texas’	 law	school	and	the	extent	of	 its	 interest	 in	
having	a	diverse	student	body	so	as	to	justify	race-based	admission	criteria.		Current	law	provides	that	if	
race-based	action	is	necessary	to	further	a	compelling	interest,	such	action	must	be	narrowly	tailored	to	
achieve	those	interests.	

It’s	 not	 only	 “tolerating”	 public	 policies	 which	 “distribute”	 benefits,	 but	 also	 no	 longer	 “tolerating”	
policies	 that	deny	“benefits”	allowed	by	 the	government	 to	persons	of	a	different	 race.	 	For	example,	
interpretation	 of	 the	 equal	 protection	 clause	 has	 provided	 the	 “benefit”	 of	 desegregated	 public	
education	 (Brown	v.	Board	of	Education,	1954)	and	the	“benefit”	of	 the	ability	 to	marry	a	person	of	a	
different	race	or	skin	color	without	threat	of	prosecution	and	incarceration.	(Loving	v.	Virginia,	1967)	
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6. ROUGHLY	2000	MEN	SEEK	EMERGENCY-ROOM	ASSISTANCE	EVERY	YEAR	BECAUSE	THEY	HAVE	
ZIPPED	 UP	 THEIR	 PANTS,	 BUT	 BY	 MISTAKE	 HAVE	 CAUGHT	 A	 PART	 OF	 THEIR	 BODY	 IN	 THE	
ZIPPER.		SUPPOSE	AN	ARKANSAS	LITIGANT	FILED	SUIT	IN	TRIAL	COURT	AGAINST	A	CLOTHING	
MANUFACTURER,	 ARGUING	 THAT	 THE	 INJURIOUS	 PANTS	 ARE	 AN	 INHERENTLY	 DANGEROUS	
CONSUMER	PRODUCT	AND	THAT	THEY	LACKED	APPROPRIATE	WARNINGS:		IS	HE	ENTITLED	TO	
HIS	DAY	IN	COURT,	OR	SHOULD	THE	CASE	BE	DISMISSED?		PLEASE	PROVIDE	YOUR	VIEW	AND	
EXPLAIN	YOUR	REASONING.	

	
Respectfully,	I	believe	our	Code	of	Judicial	Conduct	requires	that	I	decline	to	answer	this	question	as	it	
asks	me	to	disclose	how	I	would	rule	on	a	particular	issue	of	law.		The	problem	in	answering	hypothetical	
fact	 situations	 puts	 a	 judge	 or	 judicial	 candidate	 on	 a	 slippery	 slope:	 	 If	 he	 or	 she	 answers	 one	
hypothetical,	however	far-fetched	it	may	be,	then	where	does	one	draw	the	line	in	disclosing	opinions	
on	various	legal	issues?		In	this	regard,	the	caveats	I	set	out	from	our	Code	above	come	into	play.	

However,	let	me	say	this:		I	know	how	to	read	a	complaint,	analyze	a	brief	and	review	relevant	case	law.		
Speaking	 for	 myself	 as	 a	 judge,	 I	 have	 no	 interest,	 either	 personally	 or	 professionally,	 in	 making	
ridiculous	rulings	that	are	not	supported	by	our	law.			Our	Supreme	Court	has	an	excellent	discussion	on	
the	topic	of	inherently	dangerous	products.		I	think	any	reasonable	person	can	read	the	passage	below	
and	come	away	with	a	fair	understanding	of	where	the	hypothetical	above	is	headed:	

Black's	 Law	 Dictionary,	 Fourth	 Edition,	 Page	 921,	 defines	 'inherently	
dangerous'	 as	 'danger	 inhering	 in	 instrumentality	 or	 condition	 itself	 at	
all	 times,	 so	 as	 to	 require	 special	 precautions	 to	 prevent	 injury,	 not	
danger	arising	from	mere	casual	or	collateral	negligence	of	others	with	
respect	 thereto	under	particular	 circumstances.'	Of	 course,	no	 citation	
of	 authority	 is	 necessary	 to	 support	 the	 statement	 that	 the	mere	 fact	
that	one	is	injured	by	a	machine,	or	instrument,	does	not	mean	that	the	
machine	or	 instrument	 is	 inherently	dangerous.	 It	has	been	said	that	a	
product	is	inherently	dangerous	where	the	danger	of	injury	stems	from	
the	nature	of	the	product	itself.		An	automobile,	driven	at	a	high	rate	of	
speed--or	without	proper	brakes--or	if	at	night,	without	headlights--or	if	
operated	 by	 one	 who	 is	 intoxicated--can	 certainly	 become	 a	 highly	
dangerous	 instrument,	 capable	of	 causing	death	and	 crippling	 injuries.	
Yet,	 there	 is	 general	 agreement	 among	 the	 jurisdictions	 that	 motor	
vehicles	 are	 not	 inherently	 dangerous	 (Annot.	 74	 A.L.R.2d	 1111).	
Numerous	 articles	 or	 substances,	 which	 have	 been	 held	 not	 to	 be	
inherently	dangerous	within	the	meaning	of	the	rule,	include	an	electric	
body-vibrating	 machine,	 an	 electric	 stove,	 a	 chain,	 a	 haybaler,	 a	 flat	
iron,	 a	 gas	 stove,	 a	porch	 swing,	 a	 sofa,	 a	 refrigerator,	 and	others	 too	
numerous	 to	 mention.	 See	Defore	 v.	 Bourjois,	 Inc.,	 268	 Ala.	 228,	 105	
So.2d	 846.	 Still,	 all	 of	 the	 articles	 or	 instruments	 named	 can,	 by	
particular	use,	cause	death	or	severe	injury.	In	fact,	as	this	court	stated	
in	Reynolds	 v.	Manley,	 223	Ark.	314,	265	S.W.2d	714,	 'It	 is	possible	 to	
use	 most	 anything	 in	 a	 way	 that	 will	 make	 it	 dangerous.'	 Of	 course,	
certain	 substances	 or	 articles	 are	 inherently	 dangerous,	 such	 as	
dynamite,	nitroglycerin	or	other	explosives,	poisons,	and	many	others.		
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In	 the	 case	 before	 us,	 we	 are	 definitely	 of	 the	 opinion	 that	 the	
Caterpillar	 itself	 was	 not	 inherently	 dangerous;	 it	 was	 the	 manner	 of	
repairing	that	created	the	danger,	i.e.,	it	was	the	fact	that	the	cable	was	
deliberately	cut,	causing	the	spring	to	pull	the	ejector	sharply	back,	that	
caused	 Lilly's	 death,	 rather	 than	 the	 fact	 that	 the	 Caterpillar	 was	
equipped	with	a	cable	and	spring.'	
	

Walker	v.	Wittenberg,	Delony	&	Davidson,	Inc.		241	Ark.	525,	412	S.W.2d	621	(1966).	
	

7. IN	ARKANSAS,	POLICYMAKERS	HAVE	PUBLICLY	DISAGREED	OVER	TO	WHAT	EXTENT	LEGISLATORS	
SHOULD	WRITE	COURT	RULES,	AS	COMPARED	TO	WHAT	EXTENT	COURTS	SHOULD	WRITE	COURT	
RULES.	 	 PLEASE	 PROVIDE	 YOUR	 VIEW	 ON	 THIS	 QUESTION	 OF	 JUDICIAL	 POLICY;	 EXPLAIN	 YOUR	
REASONING.	
	

Regardless	of	my	personal	views	on	 this	 issue,	 I	 am	required	 to	apply	 the	 law	 in	an	 impartial	and	 fair	
manner.		I	can	tell	you	that	to	a	large	degree,	the	people	of	the	State	of	Arkansas,	through	the	adoption	
of	Amendment	80,	have	answered	a	good	portion	of	this	question.	 	The	most	current	case	law	on	this	
question,	as	 it	 relates	 to	 the	Court’s	authority	 to	write	 rules	of	evidence	along	with	 rules	of	pleading,	
practice	and	procedure	is	found	in	Johnson	v.	Rockwell,	2009	Ark.	241,	308	S.W.3d	(2009):	

Our	state	constitution	has	long	recognized	the	importance	of	separation	
of	powers.		It	reads,	"no	person	or	collection	of	persons,	being	of	one	of	
these	departments,	shall	exercise	any	power	belonging	to	either	of	the	
others,	 except	 in	 the	 instances	 hereinafter	 expressly	 directed	 or	
permitted."	Ark.	Const.	art.	4,	§	2.		Most	importantly,	amendment	80,	§	
3	 to	 the	 Arkansas	 Constitution	 instructs	 that	 the	 Arkansas	 Supreme	
Court	“shall	prescribe	the	rules	of	pleading,	practice	and	procedure	for	
all	courts.”	

	

Just	as	I	am	a	big	believer	in	our	citizens	acting	responsibly	as	jurors,	I	have	a	deep	and	abiding	respect	
for	 the	 people,	 by	 constitutional	 amendment,	 separating	 some	 of	 the	 powers	 of	 the	 legislature	 and	
judicial	branch	regarding	the	authority	to	write	court	rules.	
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Shawn Womack Answers

Judge Shawn Womack for 
Arkansas Supreme Court Associate Justice, Position 5 

Advance Arkansas Institute Judicial Candidate Questionnaire 
 
 

1. Judge Shawn Womack 
P.O. Box 332 
Mountain Home, AR  72654 
 
www.judgewomack.com 
Facebook: Judge Shawn Womack 
Twitter:  @judgewomack 
 
 

2. CLE Presented: 
• National Business Institute: A Day With the Judges-Domestic Relations 

I served on an all-day panel with 5 Judges in Fayetteville (2015). 
• Pulaski County Bar Association: A Civil and Domestic Relations Update 

I presented one hour by myself in Little Rock (2015). 
• University of Arkansas School of Law:  Legal Ethics Jeopardy 

I co-presented one hour with Justice Rhonda Wood in Fayetteville (2015). 
• Benton County Bar Association: A Civil and Domestic Relations Update 

I presented one-half hour by myself in Rogers (2014). 
 
 CLE Attended: 

• Arkansas Judicial Council Fall Conference: Texarkana (2015) 
• Arkansas Judicial Council Spring Conference: Hot Springs (2015) 
• Arkansas Judicial Council Fall Conference: Fort Smith (2014) 
• Arkansas Judicial Council Spring Conference: Hot Springs (2014) 
• Integrity First Bank:  Business and Tax Issues in Mountain Home (2014) 

 
   

3. As a Circuit Judge I have not written any articles or letters to the editor and the 
opinions that I write tend to be very case and fact specific.  I have given many 
speeches but I do not use written speeches.  If you are trying to assess my 
judicial philosophy, it is basically as follows: Judges are not and should not be 
policy makers.  Policy should be left to the people either directly or through their 
elected representatives.  While some court decisions do have the effect of 
making policy in areas where the legislature has not acted, courts should act with 
restraint and give deference to the legislature on issues of policy so long as there 
is not a constitutional violation.  Judges should apply the law to the facts of the 
cases in front of them. 
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The Constitutions of the United States and the State of Arkansas must be 
followed.  Maintaining the constitutionally directed separation of powers is critical 
to proper functioning of government.  
 
 
Disclaimer:  The Arkansas Judicial Canons prohibit judges and judicial 
candidates from taking a public position that prejudices a case that is either 
pending or that may come before them.  The answers to questions 4-7 are 
intended to answer each question in a way that conveys a general position or 
possible outcome to a fact pattern without taking a position that would indicate 
how I would rule on any particular case that may come before me.  
 
 

4. There are some specific examples of excessive verdicts that can be cited.  It is 
important to maintain the appropriate balance, within the scope of the law, 
between the right to a jury trial and an appropriate verdict based on the facts of 
the case.   

 
When, in an individual case, this balance is shifted in favor of an excessive 
award of damages, which is beyond the merits of the case, the courts do have 
the ability to make adjustments to the verdict.  When there becomes a pattern or 
widespread occurrences of excessive damage awards it may be appropriate to 
adjust the law or rules of procedure to ensure fairness to all parties appearing 
before the court and to bring awards for damages back into balance based on 
the facts and merits of the cases and the law as properly applied. 
 
When I was a member of the Arkansas House of Representatives and the 
Arkansas Senate in the late 1990s and the early 2000s, I was both a sponsor 
and a co-sponsor on multiple tort reform bills. 
 

5. Chief Justice John Roberts famously wrote in 2007 that “The way to stop 
discrimination on the basis of race is to stop discriminating on the basis of race.”  
The Equal Protection Clause of the constitution protects people who are similarly 
situated from being treated differently by their government.  While there are some 
provisions in the law that carve out certain exceptions for protected classes, any 
differential treatment among citizens should be carefully considered and allowed 
only in limited scenarios. 

 
6. While every case warrants a review of the facts alleged in the pleadings, it 

appears likely that this fact scenario would be vulnerable to either a Motion to 
Dismiss or a Motion for Summary Judgment.  
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As Judges, one of our duties in jury trials is to give the jury a set of instructions 
before they take the case for consideration.  Arkansas Model Jury Instruction 
#104 says “In considering the evidence in this case you are not required to set 
aside your common knowledge, but you have a right to consider all evidence in 
the light of your own observations and experiences in the affairs of life.”   This 
common knowledge instruction is often referred to as the “common sense” 
instruction.  While we give this instruction to jurors at the end of a trial, the use of 
common sense should apply to judges who are considering issues at all phases 
of litigation.  
 

7. Amendment 80, §3 to the Arkansas Constitution states that “The Supreme Court 
shall prescribe the rules of pleading, practice, and procedure for all courts; 
provided these rules shall not abridge, enlarge, or modify any substantive right…”  
My job is to follow the Constitution.  As it stands now, these items are governed 
by the Supreme Court and the people have two ways to impact this; they can 
either elect Supreme Court Justices that they believe will write these rules in the 
most appropriate way or they can amend the Arkansas Constitution to give the 
power to the legislature.  Either way, my job is to follow the Constitution.  I will 
note, that the line between what is substantive and what is procedural in nature is 
one that may warrant additional consideration. 

Arkansas Issues: 2016 – Appellate Judicial Candidates on the Issues (Womack answers) 65



 
 

P.O. BOX 332 
MOUNTAIN HOME, ARKANSAS 72653                          
judgeshawnwomack@gmail.com                                            

 Judge Shawn Womack 
 @judgewomack 

Biography 
 

 
 Judge Shawn Womack is a Circuit Judge in the 14th Judicial District of Arkansas, 

serving Baxter, Boone, Marion, and Newton Counties.  He was first elected to this position in 

2008 and was reelected in 2014 to a second term.  Before becoming a Judge, Shawn served 

first in the Arkansas House of Representatives where he was elected in 1998 and reelected in 

2000 and then in the Arkansas Senate where he was elected in 2002 and reelected in 2004.  

He was also in private practice from 1997 to 2008. 

 Shawn has held several leadership positions as a Judge and a State Senator, including 

the following: 

• Chairman of the Joint Budget Committee 

• Chairman of Litigation Oversight Subcommittee of the Arkansas Legislative Council 

• Chairman of the Desegregation Subcommittee 

• Vice-Chairman of the Senate Judiciary Committee 

• Senate Minority Leader 

• Chairman of the Legislative Task Force on District Courts (This Task Force created the 

process to designate full time District Judges throughout the state) 

• Former member of the Council of State Governments’ Legal Task Force 

• Henry Toll Fellow with the Council of State Governments 

• Currently serves as the Chairman of the Legislative Committee of the Arkansas Judicial 

Council 

• Appointed by Arkansas Supreme Court Chief Justice Jim Hannah to represent the 

Arkansas Judiciary at the National Judicial College Leadership Program, which was 

sponsored by the United States Department of Justice 

• Appointed Special Associate Justice to the Arkansas Supreme Court by Governor Asa 

Hutchinson to serve during a recusal 
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P.O. BOX 332 
MOUNTAIN HOME, ARKANSAS 72653                          
judgeshawnwomack@gmail.com                                            

 Judge Shawn Womack 
 @judgewomack 

Career and Education 
 
 
Career: 

• Circuit Judge - 2009-Present 
• Special Associate Justice Arkansas Supreme Court - April-May 2015 
• Arkansas State Senator- 2003-2008 
• Arkansas State Representative - 1999-2002 
• Private Legal Practice - 1997-2008 
• Legislative Aide, United States Senate - January-July 1997 

 
 
Education: 

• University of Arkansas School of Law, Fayetteville, Arkansas - Juris Doctor 
• University of Central Arkansas, Conway, Arkansas –Bachelor of Business 

Administration, Accounting 
• Mountain Home High School 
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Appendix I: Candidate Answers: Summary and Comments

Appendix I: 
Candidate Answers: Summary and Comments
QUESTIONS 1-3. Biographical/informational questions.

These questions requested contact information, educational information, and a sample of something that the candidate 
had written that might display his or her approach to the law� All three candidates provided all this information� McMenis 
provided several family law briefs; Judge Murphy provided, among other things, a sophisticated and conscientious legal 
analysis in his decision letter regarding the application of the Freedom of Information Act; and Judge Womack provided 
several paragraphs that summarized his judicial philosophy�

QUESTION 4, which asked candidates to discuss whether the American legal system produces excessively large verdicts.

McMenis provided several arguments to support his view that the phrase “excessively large verdicts” might be misleading� He 
discussed the notorious McDonald’s “hot coffee” case, noting that the plaintiff in that case had to have reconstructive surgery 
and that she had initially requested only medical expenses� He also stated that a list of jury awards he had seen struck him as 
containing a “very low dollar amount�” He furthermore noted that judges at both the trial and appellate levels can reduce jury 
damage awards, a process known as “remittitur�” However, he also stated that he was “concerned” about “what appears to be 
excessive class actions matters” in federal courts, which I take to be a concern about relatively small awards to class members 
and relatively large attorney fees in class actions�

Judge Murphy was careful to follow the Code of Judicial Conduct rules in his answers, and qualified his answers carefully 
so as to ensure that those answers conformed to the Code� He argued that corruption via bribery is a larger problem than 
excessive verdicts� He also brought up remittitur as well as the ballot box remedy – namely, if an elected judge is doing a bad 
job, voters can replace him� It is unclear to me that the ballot box remedy is especially effective in such cases�

Judge Womack was also careful to follow the rules of the Code of Judicial Conduct in this and succeeding questions – he 
provided a disclaimer before his answers to underscore that he was not locking himself into any particular answer for any 
particular case� He also alluded to remittitur, and added some general language that when we see “a pattern or widespread 
occurrences of excessive damage awards,” it “may be appropriate to adjust the law�” He also stated that he supported several 
tort reform bills as a state House and Senate member�

QUESTION 5, which tested the candidates’ views about the possible tension between the Constitution’s guarantee of equality 
before the law and existing programs of race-conscious affirmative action.

McMenis discussed affirmative action from a general (and somewhat skeptical) political perspective� He noted that past group 
oppression did not require preferential treatment of that group in the future – a position which is consistent with current law, 
given that current law prohibits the use of past oppression of any particular group as a justification for affirmative action� 
However, he did not really provide much guidance to how he might understand affirmative action as a legal or judicial matter 
generally, although he emphasized that he would apply precedent in this or any other case�

Judge Murphy provided a brief summary of equal protection law as it pertains to race, but did not really address the question 
of tension between race-conscious affirmative action and equality before the law that the question raises� 

Judge Womack, in contrast, quoted John Roberts’s famous apothegm that “The way to stop discrimination on the basis of 
race is to stop discriminating on the basis of race�” It is reasonable to interpret Womack’s answers, based on his suggestion 
that “differential treatment among citizens should be … allowed only in limited scenarios,” as signaling that he would not be 
especially permissive in judgments about the constitutionality of affirmative action in edge cases�
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QUESTION 6, which asked for candidates’ reactions to the hypothetical case of someone who was injured in the course 
of zipping up his or her pants, who then sued on the basis that a pants zipper was an inherently dangerous product which 
contained inadequate warnings.

McMenis suggested that this cause of action would likely be dismissed as a matter of law, and provided an embryonic 
argument to the effect that zippers on pants are not inherently dangerous�

Judge Murphy makes the fair point that this question might invite its recipient to do the forbidden – namely, to take a stand 
and prejudge a particular case� However, he adds that the scope of “inherently dangerous” products under the law is sharply 
constrained by state Supreme Court precedent, leaving it to the reader to work through whether the citation he provides 
applies to the case at hand� This is a reasonable and thoughtful answer, although it does not address the “failure to warn” 
concerns that the original question raises� 

Judge Womack states (after noting that every case must ultimately rest on details and facts) that “it appears likely” that such 
a case could be dismissed as a matter of law – adding a suggestion that the “common sense” that guides juries in model jury 
instructions should guide judges as well� (Of course, this answer must be read in the context of his earlier disclaimer: namely, 
that he is obliged by ethics not to take a position on any particular future case�) Dismissal as a matter of law is probably the 
correct result, but Womack’s “common sense” answer does not really explain his reasoning� 

QUESTION 7, which asks candidates for their opinions about (in retrospect) the most controversial part of Amendment 80, 
which has been interpreted to shift responsibility from the state legislature to the courts with respect to the writing of 
court rules.

McMenis was the only one of the three candidates who appeared willing and eager to defend the current system on policy 
grounds� He argued (as I understand him) that non-legally trained legislators should not be writing court rules� I do not see 
the force of this argument, because non-legally trained legislators necessarily write laws on all manner of complex subjects 
under our system�

Judge Murphy, once again, provided a brief summary of the law as it stands now� He did not really address the question at 
issue, even though it’s certainly a matter of public debate and can legitimately be addressed both publicly and privately by 
lawyers and non-lawyers� I think the final paragraph of his answer hints that he is happy with the existing distribution of 
powers in Amendment 80, just the way it is�

Like Judge Murphy, Judge Womack summarized existing law for the most part when addressing this question� However, he 
did make the interesting point that there is some play in the system, in that the boundary that the state Supreme Court has 
drawn between what is substantive and what is procedural remains somewhat unresolved in terms of its application to future 
cases� 
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Appendix II: All Appellate Judicial Candidates

Appendix II: 
All Appellate Judicial Candidates
The Advance Arkansas Institute sent questionnaires to the nine candidates for appellate judgeships in Arkansas� 

The three candidates who answered our questionnaire were:

1� Judge Mike Murphy (candidate for Court of Appeals, dist� 2, pos� 2)

2� Judge Shawn Womack (candidate for State Supreme Court, pos� 5)

3� James McMenis (candidate for Court of Appeals, dist� 5)

The six candidates who did not answer our questionnaire:

1� Justice Courtney Goodson (candidate for State Supreme Court, pos� 1)

2� Cody Hiland (candidate for Court of Appeals, dist� 2, pos� 2)

3� Judge Dan Kemp (candidate for State Supreme Court, pos� 1)

4� Mark Klappenbach (candidate for Court of Appeals, dist� 5)

5� Clark Mason (candidate for State Supreme Court, pos� 5)

6� Job Serebrov (candidate for Court of Appeals, dist� 5)

We sent a questionnaire to each one of these candidates via signature-required registered mail� With respect to the candidates 
who did not respond a few days before the deadline, we followed up with phone calls� With respect to the judicial candidates 
who did not answer the questionnaire, it wasn’t because of AAI’s lack of trying�

One candidate, Job Serebrov, explained to us that the state’s ethics rules prohibited him from answering our questions� This 
contention is incorrect� We discuss this at greater length immediately below� 
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Appendix III: The Strange Case of Job Serebrov

Appendix III: 
The Strange Case of Job Serebrov
Three of nine appellate judicial candidates returned AAI’s survey� Six of nine did not� Of those six, only one candidate – Job 
Serebrov – claimed that judicial ethics precluded him from doing so�

Here’s my question: what’s the real reason that Job Serebrov didn’t answer the Advance Arkansas Institute’s questionnaire?

Is it because he doesn’t want to answer, or is it because (as he told me) he is prohibited from doing so because he was advised 
by the state’s judicial ethics commission that “answering these questions was forbidden to judicial candidates” (as he claimed 
in an e-mail to me)? If the latter is true, it will obviously come as a great surprise to the three judicial candidates who answered 
AAI’s questionnaire�

There are really only two ways for candidates to deal with questionnaires: answer them or decline to answer them� I have the 
most respect for judicial candidates who see it as part of their job to publicly answer questions on issues of legal and judicial 
philosophy� Refusing to answer such questions is less admirable – regrettably, some judicial candidates see discussions of 
questions of legal and judicial philosophy as pointless or a waste of their time, and I fear that other candidates believe that 
answering such questions might do them more harm than good in the race� Serebrov seems to want to choose a third way – 
to claim that the law prohibits him from answering� When I spoke to Serebrov, he told me that he would like to answer our 
questions, but that he was disallowed from doing so as a matter of law� This has the effect of giving him the benefit of not 
answering without the embarrassment that comes with refusing to do so�

Subsequently, Serebrov told me by email that he asked the state’s Judicial Discipline and Disability Commission for guidance 
on this issue� He said that the Commission’s staff advised him that he was “forbidden” to answer any questions� This was 
most surprising: as I told him subsequently, that position is contrary to both the Arkansas Code of Judicial Conduct as well 
as established law at both the state and federal levels� (See the Arkansas Code of Judicial Conduct, Rule 4�1, Comment 13A; 
Beshear v. Butt, 863 F� Supp� 913 (E�D� Arkansas, 1994); Republican Party of Minn. v. White, 536 U�S� 765 (2002)� 

While judicial candidates must not provide answers on questions or controversies that may arise if they win their election, 
there is certainly no blanket prohibition on answering questionnaires such as the one submitted by AAI� Indeed, part of what 
the questionnaire tests is whether a candidate can competently discuss questions of legal and judicial philosophy without 
running afoul of the Canons of Judicial Conduct�

Specifically, in an e-mail to me, Serebrov explained that he was told, “These questions appear to be soliciting from you, a 
judicial candidate, opinions regarding matters, issues or controversies that could come before you were you to win the elected 
position you seek�  Please see Canon 4, Rule 4�1 for clarification�” Serebrov explained to me that the guidance from the 
Commission quoted immediately above served as a blanket prohibition that required him to decline to answer all questions�

Serebrov’s interpretation is groundless� There is no blanket prohibition; rather, as the quoted text demonstrates, he was 
given guidance to be cautious about answering questions generally, so as to ensure that they comport with the Canons� The 
Commission’s guidance refers to the portion of the Canons that Serebrov would ideally be guided by when making public 
statements as a candidate�

When Serebrov told me that judicial ethics blocked him from answering questions, I was taken aback – I could only conclude 
that Serebrov had a serious misunderstanding of the guidance he received from the Judicial Discipline and Disability 
Commission� I called the Director of the Commission, David Sachar, who told me that he had never communicated 
with Serebrov about this matter� Sachar advised me that I should talk to the only other person authorized to speak for the 
Commission on such matters, Deputy Director Emily White, who he thought might have communicated with Serebrov�
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I spoke to White, who then confirmed my understanding of the nature of the guidance she had previously supplied to 
Serebrov� After I contacted White about her conversation with Serebrov (and provided her the emails that Serebrov had sent 
me, in which he said that he was “forbidden” by ethics rules from answering AAI’s questions), she eventually told me:

My statement to him was only with regard to a couple of the questions, where I said it looked like the questions were possibly asking 
him for a response to something that may come before him if he were to win. And it wasn’t every one of the questions. So it appears 
to me, from what you sent to me – as far as his response to you – that he used that as a blanket kind of a response to your entire list of 
questions. That was not my intent.

As White’s statement demonstrates, when Serebrov e-mailed me to say “it was made clear that answering these questions 
was forbidden to judicial candidates,” he was wrong in several respects� Of course he was not “forbidden” from answering 
anything, only cautioned to consider his answers in light of the relevant judicial Canon� And of course AAI’s questions can 
be answered without violating the Canons of Judicial Conduct – although it is possible for me to imagine some hypothetical 
answers to our questionnaire that would indeed violate the Canons of Judicial Conduct, there are plenty of ways to answer 
these questions without any violation of the rules�

The kindest way to understand this situation is that Serebrov is in possession of a terribly flawed understanding of our state’s 
judicial ethics rules� This does not speak well for someone who is running for a seat on the Court of Appeals� After all, we 
expect every lawyer to interpret the law competently – and competent interpretation of the law is the fundamental building 
block of the work that we expect appellate judges to do� Serebrov has apparently misinterpreted both the written law and 
several different communications from the relevant enforcement agency� I prefer not to think about the other possibility – 
that Serebrov intentionally communicated with me in a false or misleading way in an attempt to avoid answering AAI’s 
questionnaire – given that such conduct would violate the portion of the Canon which says that a judicial candidate shall not 
“knowingly, or with reckless disregard for the truth, make any false or misleading statement” (Rule 4�1 (A)(11))� 

It is certainly possible that Serebrov misunderstood what Emily White told him� Given the rhetoric of certitude that he 
resorted to in multiple communications with me about this matter, that is troubling enough� (In one email, he informed 
me that “I was correct in my reading of your questions according to the Office of Director for Judicial Discipline and 
consequently must decline to respond to your questionnaire�” In a subsequent email that responded to my suggestion that 
such a statement reflected a misunderstanding of his rights and duties under the law, he informed me that “The response I sent 
was the end result of a phone discussion with the Office of Judicial Discipline where it was made clear that answering these 
questions was forbidden to judicial candidates�” In retrospect, it is hard to avoid the conclusion that Serebrov was flatly wrong 
both times�) I appreciate that people can misunderstand things, although in this context such a misunderstanding strikes 
me as – at best – mildly unbelievable� But if Serebrov intentionally misrepresented judicial ethics rules as a pretext to avoid 
answering AAI’s questions, that isn’t just a political problem – rather, it’s a problem that is itself punishable by the Judicial 
Discipline and Disability Commission�

To sum up – I have a great deal of respect for the judicial candidates who supplied answers to our questions� And I appreciate 
that some judicial candidates will decide that they are just too busy to answer our questions, or that answering such questions 
doesn’t really benefit their campaign, although I think taking such a position suggests some degree of cynicism or contempt 
for the voters� But providing a groundless explanation to the effect that ethics rules prevent judicial candidates from answering 
questions is something that I don’t respect or appreciate at all�  

(This article originally appeared, in slightly different form, in The Arkansas Project, the news and commentary website of the 
Advance Arkansas Institute�)
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The Advance Arkansas Institute is a nonprofit research and educational 
organization committed to advancing public policy based on free 

markets, individual liberty, and limited, transparent government� Please 
contact Dan Greenberg, AAI’s president, with any questions about this 
report� Contact him at advancearkansas@gmail.com or 501-588-4245�

55 Fontenay Circle 
Little Rock, AR 72223 

www�advancearkansas�com 
501-588-4245 

advancearkansas@gmail�com
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